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STATE OF TEXAS
OFFICE OF THE GOVERNOR
AUSTIN. TEXAS 78711

WILLIAM P. CLEMENTS, JR.
GOVERNOR June 22, 1989

Mr. Luther H. Soules, III1
Soules & Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas .78205-2230

Dear Mr. Soules:

Thank you for your recent letter urging my veto of S.B.
874.

-You will be happy to know that I vetoed this particular
piece of legislation.

Constituent input was vital to my decision and 1 appreciate
your interest.

Sincerély,

AR .

William P. Clements,
Governor

WPC:DPF/smm/1s

0001



LS Co/J
The Henate of
The State of Texas Chairman

JURISPRUDENCE Committee

. Vice-Chairman
?mﬁfm FINANCE Committee l

. Member
ADMINISTRATION Committee
sgggg;ggg?g}{ STATE AFFAIRS Committee
LEGISLATIVE BUDGLT BOARD
DISTRICT 22 June 23, 1983

TEXAS LEGISLATIVE COUNC

Mr. Luther Soules, III

10th Floor Republic of Texas Plaza
175 E. Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I enjoyed getting to visit with you again at'the
Committee hearing on S.B. 1013. I also appreciated
your letter outlining your thoughts on the bill.

As we discussed during the hearing, it appears
that part of the solution to this question regard-
ing sanctions for frivolous lawsuits would be to
have better lines of communication opened up be-
tween the Legislature and the Supreme Court.

before the Committee to share your views.

Very truly yours,

Bob—TI45g0

BG/ms

AR
]

-

Again, I appreciate you taking the time to come I

ra
W
P.O. Box 12068, Capitol Station 6410 Southwest Blvd., Ste. 109 505 N. Graham
Austin, Texas 78711 Ft. Worth, Texas 76109 Stephenvitle, Texas 76401

512/463-0122 817/763-0259 817/965-5069
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P.O. BOX 2910 ‘ State of %X&S 200 NAVARRO

AUSTIN, TEXAS 78768-2910

512-463-0532

SAN ANTONIO, TEXAS 78208

“House of R?prSCQtatiVC(S | 512-225-3141

ORLANDO L. GARCIA
STATE REPRESENTATIVE
DISTRICT 115

June 20, 1989

Luther H. Soules, III

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

As you know, the 71lst Legislature has concluded
its Regular Session. Previously vou communicated
yourhconcern and interest regarding House Bill
2223 by Representative Culberson and Senate Bill
1C13 by Senator Krier relating to frivolous
lawsuits. Please be advised that the Legislature
did not pass either of these bills.

Again, thank you for your communication and
interest in our state government. Your
participation in our government is an inteqral
part of the democratic process. If I or my staff
may be of assistance to you on any matter pending
before the Legislature or any state agency, please
call me.

Very truly yours,

7o

RLANDC L. GARCIA
State PRepresentative

OLG/bac

COMMITTEES:
APPROPRIATIONS ¢ CORRECTIONS, CHAIRMAN OF BUDGET & OVERSIGHT 0 0 n l 3



The Senate of ¢

The State of Texas

CHAIRMAN:
. Intergovernmental Relatlons
MEMBER:
HUGH PARMER Administration
District 12 Healith and Human Services
Fort Worth

_ State Affairs

June 9, 1989

Mr. Luther H. Soules III

Republic of Texas Plaza

175 East Houston Street, 10th Floor
San Antonio, Texas 78205-2230

Dear Mr. Soules:

I will continue to keep your concerns with this issue in mind in the fu- :

Thank you '«fsor your letter concerning SB1019 and HB2223 relating to friv- l
olous lawsuits. As you probably know, neither of these bills were

passed into law during the legislative session. Please be assured that l
ture. -

Once again, thank you for writing. Please feel free to call on me if I '
may ever be of any assistance to you in the future.

Ne ot 70y
1
|

H
l

v,
7%
| o d

0001'!

1100 Texas Street Fort Worth 76102 B817/332.2444

P. O. Box 12068 Austin 78711 512/463-0112



C State of Texas
PHouse of Representatives

4 s gugt[n District Office:
"ﬁéALAN SCHOOLCRAFT 2117 Pat Booker Rd.
DISTRICT 121 Universal City. Texas 78148
. (512) 658-0768

May 24, 1989
Luther H. Soules, III
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230
Dear Mr. Soules:
Thank you for your recent letter in opposition to
Senate Bill 1013, relating to frivolous law suits,
and the companion House Bill 2223. I am always
glad to hear from interested citizens about cur-
rent%}ssues.
Senate Bill 1013 was left pending in the Senate
Jurisprudence Committee. House Bill 2223 has
passed out of committee in the House but has not
yet been set on the House Calendar. At this late
date in the session, it is highly unlikely that
either of these bills can possibly complete the
legislative process.
I appreciate you sharing your concerns with me and

B if I can be of any further assistance to you in
state government matters, please don't hesitate to
call on me.
Sincerely, /ﬂ
Alan Schoolcraft
State Representative
AS:cb

G
P.O. Box 2910 « Austin. Texas 78769 « (5121 463-0686 00Nt 5



. Austin, Texas

BETTY DENTON
1023 JEFFERSON
' SUITE 203
‘ WACO, TEXAS 76701

( The State of Texas
Bouse of Representatibes

COMMITTEES:

" APPROPRIATIONS
FINANCIAL INSTITUTIONS
Chairman, Budget
& Oversight

817/756-2650 [EESSUT

- June 6, 1989

Mr. Luther H. Soules III

Attorney at Law

10th Floor, Republic of Texas Plaza
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

You.\ad written me regarding S.B. 1019 and H.B.
2223; however, S.B. 1019 deals with schcols, and I
believe that you are referring to S.B. 1013. H.B.
2223 was sent to the Calendars Committee but was

never scheduled for debate. S.B. 1013 was never
/ reported from Committee. :

Again, I appreciate your keeping me informed of
.legislation of interest to you. Many good bills
were not passed this Session, since about 4,700
pieces of legislation were introduced and only about
835 were actually passed.

Sin é;ely,

Yy Den(g/

BD/dh

00016
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TRCP 3a. Rules by Other Courts

Each court of appeals, administrative Jjudicial region,
district court, county court, county court at law, and probate
court, may make and amend k¢ [local] rules governing practice
before such courts, provided;

(1) No change.

[(2) No time period provided by these rules may be altered
by local rules; and]

[2Y (3) any proposed [local] rule or amendment_shall not
become effective until it is submitted and approved by the
Supreme Court of Texas; and

[{2) (4) any proposed [local] rule or amendment shall not

become effective until at least thirty (30) days after its

publication in a manner reasonably calculated to bring it to the
attention of attorneyé practicing before the court or courts for
which it is made; and

[4)Y (5) all [local] rules [or amendments] adopted and

approved in accordance herewith are made available upon request
to the members of the bar.

[(6) No local rule, order, or practice of any court, other
than local rules and ‘amendments which fully comply with all

requirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

[COMMENT TO_1990 CHANGE: To make Texas Rules of Civil Procedure

timetables mandatory and to preclude use of unpublished local

rules or other “standing” orders or local practices from deter-

-mining issues of substantive merit.]

00017
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TRCP 5. Enlargement

When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or
within a required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in its dis-
cretion (a) with or without motion or notice, order the period
enlarged if application therefor is made before the expiration of
the period originally prescribed or as extended by a previous
order; or (b) upon motion permit the act to be done after the
expiration of the specified period where good cause is shown for
the failure to act.f /Pyt /it [The court] may not enlarge the
period for taking any action under the rules relating to new
trials except as stated in these rules. f /pYovided/ /Novever//1E/4
RELIPH/ EPY /e /LY 1AL .

(lj;ggx_ggggmggg] is sent to the proper clerk by first-class
United States mail in an envelope or Qrapper properly addressed

and stamped and is deposited in the mail ¢¢¢/¢¢Y/¢t/m¢r¢ (on or)

before the last day for filing same, the same, if received by the

clerk not more than ten days tardily, shall be filed by the clerk

and be deemed filed in time./ /prgyided/ /Woweyer/ /that /4 [A)

'legible postmark affixed by the United States Postal Service

shall be prima facie evidence of the date of mailing.

00018
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[COMMENT TO 1990 CHANGE: To make the last date for mailing under

Rule 5 coincide with the last date for filing.]
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TRCP 21. Motions
An application to the court for an order, whether in the
form of a motion, plea or other form of request, unless presented

during a hearing or trial, shall be made in writing, shall state

the grounds therefor, shall set forth the relief or order sought, .

(shall be served on all parties,]) and shall be filed and noted on

the docket.
An application to the court for an order and notice of any
hearing thereon, not presented during a hearing or trial, shall

be served upon [all other] {he/Advérse/party [parties], not less
than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

[COMMENT TO 1990 CHANGE: ' To require service of all described

documents on all parties.]
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TRCP 21la. Notice

Every notice required by these rules, [and every application

to the Court for an order,] other than the citation to be served

upon the filing of a cause of action and except as otherwise
expressly provided in these rules, may be served by delivering a
copy [thereof] of/fW¢/APLi¢d/ oy /o /e /APEUREAL /LS/ e/ 2Ly VERA/ /4P
the/¢dge /vdy /P¢/ to the party to be served, or Jig [the party’s]
duly authorized agent or ljig attorney of record, either in person

or by [agent or by courier receipted delivery. or by certified or]

registered mail, to [the party’s] W#ig last known address, [or by

telephonic document transfer to the party’s current telecopier

number,] or it may be given in such other manner as the court in
its discretion may direct. Service by mail shall be complete
upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the care and custody of the United States Postal Service.
Whenever a party has the right or is required to do some act ¢y
taKe /éone /prodéedingg within a prescribed period after the
service of a notice or other paper upon him and the notice or

paper is served upon by mail [or by telephonic document

transfer], three days shall be added to the prescribed period.
It [Notice] may be served by a party to the suit, ¢¥ /Wig [an]
attorney of record, ¢yY/py/ihe/propéy [a]l sheriff or constable, or

by any other person competent to testify. [The party or attorney

of record shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A yriffésp

00021



¢tAYénént certificate by [(a party or] an attorney of record, or
the return of an 6fficer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service. Nothing herein shall preclude any party from offering
proof that the notice or document was not received, or, if.
service was by mail, that it was not received within three days
from the date of deposit in a post office or official depository
under the care and custody of the United States Postal Service,
and upon so finding, the court may extend the time for_taking the
action required of such party or grant such other relief as it
deems just. The provisions hereof relating to the method of

service of notice are cumulative of all other methods of service

prescribed by these rules. Vi¢r/Eféae /YUles/provide /Eoy /vgri¢d
BY/EEYVIEE/ PY /Y EBLELEYEA/BALL ] | BUEH/RPLIEE/ BF | BEY YV IgE/HAY/ALSD/ it
RAQ/ By /¢RLLILIEA/RALL /

[COMMENT TO 1990 CHANGE: Delivery means and technologies have
significantly changed since 1941 and this amendment brings

approved service practices more current.]
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TRCP 26. Clerk’s Court Docket

Each clerk shall also keep a court docket in a ¥éll /Povnd

bpp¥X [permanent record] iy that K¢ shall ¢pféy [include] the

number of the case and the names of parties, the names of the
attorneys, the nature of the action, the pleas, the motions, and

the ruling of the court as made.

[COMMENT TO_ 1990 CHANGE: To conform to modern technologies for

keeping of permanent records by clerks.]

PN
RS
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TRAP 54. Time to File Record

(a) In Civil Cases -- Ordinary Timetable. The transcript
and statement of facts, if any, shall be filed in the appellate
court within sixty days after the judgment is signed, or, if a
timely motion for new trial or to modify the judgment has been

filed by any party {or if any party has timely filed a request

for findings of fact and conclusions of law in a nonjury case],

within one hundred twenty days after the judgment is signed. 1If
a writ of error has been perfected to the court of appeals the
record shall be filed within sixty days after perfection of the
writ of error. Failure to file either the transcript or the

statement of facts within such time shall not affect the juris-

diction of the court, but shall be ground for dismissing the

materials filed, or applying presumptions against the appellant,
either on appeal or on the court’s own motion, as the court shall
determine. The court has authority to consider all timely filed
transcripts and statements of facts, but shall have no authority
to consider a late filed transcript or statement of facts, except
as permitted by this rule.

(b) In Criminal Cases - Ordinary Timetable. The transcript
and étatement of facts shall be filed in the appellate court
within sixty days after the day sentence is imposed or suspended
in open court or the order appealed from has been signéd, if a
motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

- filed within one hundred [twenty] days after the day sentence is

00024

') appeal, affirming the judgment appealed from, disregarding I



ity

3

imposed or suspended in open court or the order appealed from has
been signed.

(c) No change.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for-

non-jury cases conform more to that in jury cases. To conform

paragraph (b) to the rule amendment adopted by the Court of

Criminal Appeals.]
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TRCP 67. Amendments to Conform to Issues Tried Without
Objection
When issues not raised by the pleadings are tried by express

or implied consent of the parties, they shall be treated in all

respects as if they had been raised in the pleadings. In such.

case such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be
made by leave of court upon motion of any party at any time up to
the submission of the case to the Court or jury, but failure so
to amend shall not affect the result of the trial of these
issues; provided that written pleadings, before the time of
submission, shall be necessary ‘to the ‘éubmission of gpe¢idl

i$$¢¢$ [questions], as is provided in Rules 277 and 279.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

00026
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TRCP 72 Filing Pleadings: Copy Delivered to All Parties or

Attorneys

[A] Vihenéyey /Any party [who] files, or asks leave to. file

any pleading, plea, or motion of any character which is not by

law or by these rules required to be served upon [all other

parties] ¥i{¢ /AQy¢yé¢ /PArEY/ /B¢ shall at the same time ¢lfligy

deliver [by any method approved for service in Rule 21a to] ¢¢
WALL/ED ¥NE/AdYErEé/paYty [all parties not required to'be served]
or their A{¥oynéy[ (¢) [attorneys] of record a copy of such plead-

ing, plea, or motion. The [party or] A¥ESYneY /or /AULhprizéd
YepYrégentative/of/#¢l attorney [of record], shall certify to the

court [compliance with this rule in writing over signature] on

the filed pleading, [plea or motion]. Ip/¥Yitind/gver/His/persdns

¢1/$1¢¢¢¢¢¥¢//¢M¢¢/M¢/h¢$/¢¢¢¢11¢¢/Wi¢h/¢M¢/¢t¢71¢1¢¢$/¢£/thi$
Y¥lé. If there is more than one #@dyé¢ryg¢ [other] party AnA /{Ré

Adyeryde /pariiéd /dY¢ represented by different attorneys, one copy
of such pleading shall be delivered or mailed to each attorney,
YEPYEEENLING/ ERE/ AQAVEY 2/ DAY LSS/ buf a firm of attorneys #ggp¢is
Ared/INn/ti¢ /¢dg¢ shall count as one. WL /Hgye/YRAnR/EdUy /¢gplds
OF /ARy /BIEAQLIRG/ /DISA) /OF /MOLIPH /ENALL /P /¥ EARIYER /10 /P [ EREF
Kighed/ Lo/ AAVEY E¢/PAYLIEA] [ANA/ LE/ LREY &/ P&/ HPY &/ ERAR/ FPUY /AAY Y B¢
PAYEIER/ [ EPUY/¢opied/ o/ $UEN/DIEARLIAG/ WAL/ P/ AepPEiLed/ WILH/ Ltiig
EIEYK /OF /¢ E] [ARA /¥ N /PAYYY /ELTING /LREN/ /0Y [/ASRING [ 1¢aV¢E /19
ELLE/then/ /SRALL/ INESYR/ALL/AQYEY &/ BAY LI/ PY /¥ RE 1Y /AL LY NEY 2/ PF
YEEPYRA/LRAL / PULN/ EPPLES [ RAVE / PEEN/ ALPPELEEA/WILI /LN /T EY K/ [/ T

- gppléd /ERALL /B¢ [ARLIVEYEQ /Py [¥UE /EIErR /P Ehé [LlYEE /Epur

00027



APBLICANLS /ERLILIEA/ ERSY LB/ /ANA/ L1/ UL EASE/ o/ Eopidd/ERALT /P
YRANIYEd /10 /D¢ /HALIER /OF /ARTIVEYEA /10 [LNE /AQYEY ¢ /DAY LIdS /oY
ERELY /ALLPYREYE/PY [ Liid /ALESYREY /A WAE / FLLING / ENe/PIEARING. After

one]l] # copy of a pleading is furnished, ¥¢ /af /ALEPYTAEY/ /1

[a_party] cannot require another copy of the same pleading #¢/p¢

IMypighed/¥d/Hin [(without tendering reasonable charge for copying

and delivering.]

(COMMENT TO 1990 CHANGE: To require service on all parties.]
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TRCP 73. Failure to Fyrnjigh [Serve or Deliver] Copy of Pleadings

Lo/ RAveyEe/PAY LY

If any party fails to fyuypigh [serve or deliver] the #AQy¢rge

party [other parties] ¥ifh a copy of any pleading, (plea, or.

motion whenever required by these rules and] in accordance with

the/prédeding/¥vl¢é [Rules 2l1a and 72 respectively], the court may

in its discretion, ¢p/wgti¢n/ [on notice and hearing] order all

or any part of such pleading stricken, direct that such party
shall not be permitted to present grounds for relief or defense
contained therein, require such party to pay to the #AQdy¢rgeé/party

[other parties] the amount of reasonable costs and expenses

[indludinq attorneys fees] incurred as a result of the failure,

In¢IMAding/ ALEpY ey / fé¢ééd/ or make such other order with respect to

the failure as may be just.

[COMMENT TO 1990 CHANGE: To provide sanctions for the failure to

serve all parties.]
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TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)
2. Burden of Establishing Venue
(a) (No change.)
(b) Cause of Action. It shall not be necessary for a
claimant to prove the merit[s] of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be

taken as established as alleged by the pleadings[.]//put/y¥ [Wlhen

the [defendant specifically denies the] ¢l#ipdpff# venue allega-

tions] #Are /#pé¢ifi¢ally /A¢nigd/ the p1¢Ad¢y [claimant] is re-

quired, by prima facie proof as provided in paragraph 3 of this

rulé, to support }ig [such] pleading that the cause of action

taken as established by the pleadings, or a part {l¢régf of such

cause of action, accrued in the county qf suit. /Py /PYind /Fadi¢
¢¢¢¢I/¢$/¢¢¢71¢¢¢/1¢/¢¢¥¢¢¢¢¢M/l/¢f/¢hi$/¥¢l¢/ If a defendant
seeks transfer to a county where the cause of action or a part
thereof accrued, it shall be sufficient for the defendant to
plead that if a cause of action exists, then the cause of action
or part thereof accrued in the specific county to which transfer
is sought, and such allegation shall not constitute an admission

that a cause of action in fact exists. J But the defendant ¥itp

BEEKE /LD /LYARBEEY R/ EARE /LD /A /EOURLY /WREY & /L1 / cAUSd /B /A¢LIPH/

PY/PAY L /EVEY epF/ [A¢¢¥Y¢d shall be required to support his pgtigh

pleading, by prima facie proof as provided in paragraph 3 of this

rule, that, if a cause of action exists, it or a part thereof

~accrued in the county to which transfer is sought.

00030
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(c) (No change.)

3. Proof

(a) Affidavit and Attachments. All venue facts, when
properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact is specifically
denied, the party pleading the venue fact must make prima facie
proof of that venue fact[; provided, however, that no party shall
ever be required for venue purposes to support by prima facie
proof the existence of a cause of action or part thereof, and at

the hearing the pleadings of the parties .shall be taken as

conclusive on the issues of existence of a cause of action.

Prima facie proof is made when the venue facts are properly
pleéded and an affidavit, and any duly proved attachmenfs to the
affidavit, are filed fully and specifically setting forth the
facts supporting such pleading. Affidavits shall be made on
personal knowledge, shall set forth specific facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify.
(b) The Hearing. (No change.)
(c) (No change.)
4. No Jury. (No' change.)
5. No Rehearing. (No change.)

6. (No change.)

[COMMENT TO 1990 CHANGE: To clarify that no proof of any kind is

required of any party to establish any element of a cause of

action or part thereof; proof is restricted to place, if any, and

00031
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the pleadings establish all other elements and may not be contro-

verted for venue purposes as to the existence of a cause of

action or part thereof.]
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TRCP 106. Method of Service.

(a) (No change.)

(b) Upon motion supported by affidavit stating the location

of the defendant’s usual place of business or usual place ¢y of-

abode or other place where the defendant can probably be found
and stating specifically the facts showing that service has been
attempting under either (a) (1) or (a)(2) at the location named in
such affidavit but has not been successful, the court may author-
ize service

(1) (No change.)

(2) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]l
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TRCP 107. Return of ¢i{d¥i¢n [Service]

(No change."

(No change.)

No default judgment shall be granted in any cause until the.

citation[, or process under Rule 108 or 108a,] with proof of

service as provided by this rule [or by Rule 108 or 108a], or as

ordered by the court in the event citation is executed under Rule
106, shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

[COMMENT TO 1990 CHANGE: To_ state more directly that a default

iuddment can be obtained when the defendant has been served with

process in a foreign country pursuant to the provisions of Rule

108 or 108a.]
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Rule 166. Pre-Trial Procedure; Formulating Issues

M

In any action, the court may in its discretion direct the
. attorneys for the parties and the parties or their duly author-

ized agents to appear before it for a conference to consider:

(a) All dilatory pleas and all motions and exceptions
relating to a suit pending;

(b) The simplification of the issues;

(c) The necessity or desirability of amendments to the
pleadings;

(d) The possibility of obtaining admissions of fact and of
documents which will avoid unnecessary proof;

(e) The limitation of the number of expert witnesses;

(£) The advisability of a preliminary reference of issues

to a master or auditor for findings to be used as evidence when
the trial is to be by jury.

[{g) The Settlement of the case. To aid such consideration,

the court may encourage settlement.]

[d) (h) Such other matters as may aid in the disposition of
the action. The court shall make an order which recites the
action taken at the pre-trial conference, the amendments allowed
to the pleadings, the time within which same may be filed, and
the agreements made by the pérties as to any of the matters con-
sidered, and which 1limits the issues for trial to those not
disposed of by admissions or agreements of counsel; and such
order when entered shall control the subsequent course of the

action, unless modified at the trial to prevent manifest injus-

"~ tice. The court. in its discretion may establish by rule a
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pre-trial calendar on which actions may be placed for considera-
tion as above provided and may either confine the calendar to

jury actions or extend it to all actions.

(COMMENT TO 1990 CHANGE: To add a new paraqraph (gq) to express

the ability of the trial courts at pretrial hearings to encourage

settlement. ]

)]
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TRCP l66a. Summary Judgment

(a) (No change)
(b) (No change)
(c) (No change)

(d) Appendifég[ces], References and Other Use of Discovery

Not Otherwise on File.

Discovery products not on file with the clerk may be used as

for summary Judgment evidence if copies of the material,

appendices containing the evidence, or a notice containing

specific references to the specific discovery or specific

references or other instruments, is served on all parties

together with a statement of intent to use the specified

discovery as summary -judgment proofs: (i) at least twenty-one

{(21) days before the hearing if such proofs are to be used to

support the summary Jjudgment; or (ii) at least seven (7) days

before the hearing if such proofs are to be used to oppose the

summary judgment.

{dY (e) cCase Not Fully Adjudicated on Motion. If on
motion under this rule Jjudgment is not rendered upon the whole
case or for all the relief asked and a trial is necessary, the
court at the hearing of the motion, by examining the pleadings
and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substan-
tial controversy and what material facts are actually and in good

faith controverted. It shall thereupon make an order specifying

: the facts that appear without substantial controversy, including

00037



the extent to which the amount of damages or other relief is not
in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial shall be
conducted.

(¢) (f) Form of Affidavits; Further Testimony. Supporting
and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to
testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affida?it shall
be attached thereto or served therewith. AThe court may permit
affidavits to be supplemented or opposed by depositions or by
further affidavits. Defects in the form of affidavits or attach-
ments will not be grounds fér reversal unless specifically
pointed'out by objection by'an opposing party with opportunity,
but refusal, to amend.

[f) (g) When Affidavits are Unavailable. Should it appear
from the affidavits of a party opposing the motion that he cannot
for reasons stated present by affidavit facts essential to
justify his opposition; the court may refuse the application for
judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as is just.

(gY (h) Affidavits Made in Bad Faith. Should it appear to
the satisfaction of the court at any time that any of the affida-

vits presented pursuant to this rule are presented in bad faith
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or solely for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other party the
amount of reasonable expenses which the filing of the affidavits

caused him to incur, including reasonable attorney’s fees, and

any offending party or attorney may be adjudged guilty of con-.

tempt.

[COMMENT TO 1990 CHANGE: This amendment provides a mechanism for

using previously non-filed discovery in summary Jjudgment prac-

tice. Such proofs must all be filed in advance of the hearing in

accordance with Rule 166a. Paragraphs (d) through (g) are

renumbered (e) through (h).]
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TRCP 166b. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses
1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in.

accordance with these rules, the scope of discovery is as

follows:
a. In General. (No change.)
b. Documents and Tangible Things. (No change.)
c. Land. (No change.)
a. Potential Parties and Witnesses. (No change.)
e. Experts and Reports of Expéfts. Discovery of the

facts known, mental impressions aﬁd opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of
the identity and location (name, address and telephone
number) of aﬁ-expert who may be called as a witness,
the subject matter on which the witness is expected to
testify, the mental impressions and opinions held by
the expert and the facts known to the expert (regard-
less of when the factual information was acquired)
which relate to or form the basis of the mental impres-

sions and opinions held by the expert. The disclosure
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of the same information concerning an expert used for

consultation and who is not expected to be called as

a[n_expert] witness at trial 1is required 1if the

ERPEYLS & /VOYK/ DY PAACE [ FSYNE [ A/ PASLS | SLLREY /IR /W HOLE [ BF
1 /BAYE /PF /¥Re [PPIRLIONS /P /AN /SRDEYE /WNO /18 /10 /B¢
¢ALIEA /Ad /A [Vitnédd/ [consulting expert’s opinion or

impressions have been reviewed by a testifving expert.]

(2) Reports. A party may also obtain discovery
of documents and tangible things including all tangible
reports, physical models, compilations of data and
other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition

testimony. The disclosure of material prepared by an

expert used for consultation is required even if it was
prepared in anticipation of 1itigation or for trial
WRER/LE/ EOYRE/ A/ PABLE/ LY NSY/ 1N/ WHALE/BY IR/ DAY/ BE/ LS
PPIRLPHE/ BE/ AR/ SRBEY L/ WG/ 18/ LD/ B/ EALIERA/ RS/ A/ WL ERESS/

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)
(4) Reduction of Report to Tangible Form. (No
change.)

f. Indemnity, Insuring and Settlement Aqreements.

(No change.)

g. Statements. (No change.)
h. Medical Records; Medical Authorization. (No
change.)
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3. Exemptions. The following matters are protected froh

‘disclosure by privilege:

a. Work Product. (No change.)
b. Experts. (No change.)
c. Witness Statements. The written statements of poten-

tial witnesses and parties, 1f /{h¢ /gtALénent /¥Ag [when) made

subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the
prosecution or defense of the claims made jip [a_part of] the
pending litigation, except that persons, whether parties or not,
shall be entitled to obtain, upon request, copies of statements
they have previously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party. The term “written statements” includes (i) a written
statement signed or otherwise adopted or approved by the pefson
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person

and contemporaneously recorded. [For purpose of this paragraph a

photograph is not a statement. ]

d.  Party Communications. WIfW/EWg/exedpLion/of /AL¢pyers
APLE/¢OUMAALLAL I QAL / BY EPAY EQA/BY/ PF | EDY [ #HPEY LS ] [ AN/ pEUAY / RLEEPY #

¢Y¥dplé/¢[Clommunications between agents or representatives or the
employees of a party to the action or communications between a

party and that party’s agents, representatives or employees, ¥ién

C MAAE /EUPREAUSAY /LD [ EIE [ SELUY Y ENER /Y /LY ANSACLLISN /UPoTh /WRIEH / Ehg

D
<
<
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EULE /18 /PASEA) [ARA/ I/ ARLICIPALIOR/ PE /LN /DY PEEEULIOT/ DY [ A¢FETigd
BE/LRE/ETAING /hAAE /A /DAY / BF /L /BERAIAG /T ILIgALIP/ [when made

subsequent to the occurrence or transaction upon which the suit

is based/ and _in connection with the prosecution, investigation

or defense of the particular suit, or in anticipation of the:

prosecution_ or defense of the claims made i [a part of] the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise discover-

able.] For the purpose of this paragraph, a photograph is not a
communication.

e. Other Privileged Information. Any matter protected
from disclosure by any other privilege.

' Upon a showing that the party seeking discovery has substan-
tial need of the materials and that the party is unable without
undue hardship to obtain the substantial equivalent of the
materiais by other means, a party may obtain discovery of the
materials otherwise exempt from discovery by subparagraphs c and
d of this paragraph 3. Nothing in this paragréph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert who is expected to be called as a witness 1in
the action, or of any consulting expert whose opinions or impres-
sions have been revié&édhgy a testifying expert.

4. Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall

preserve that obijection without further support or action by the

party unless the objection or motion is set for hearing and
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determined by the court. Any party may at any reasonable time

request a hearing on any objection or motion for protective

order. The failure of a party to obtain a ruling prior to trial

on any objection to discovery or motion for protective order does

not waive such objection or motion.] In yggpopding [obijecting]-

to an appropriate discovery request within the scope of paragraph
2, QLYY /AAAYEPPEA/ YD/ ENR /PALYEY/ a party yWHp/#édk# [seeking]
to exclude any matter from discovery on the basis of an exemption
or immunity from discovery, must specifically plead the
particular exemption or immunity from discovery relied upon and

[at or prior to any hearing shall] produce [any] evidence

[necessary to] supportimg such claim [(either] in the form of

affidavits [served at least seven days before the hearing] or

[byl 1iy¢ testimony. pregenred/at/a/ReAring/yeduested/ by /elthey
¥ie /Y eAUgsLing /oY /dPIe¢Ling /pArLy/ /IVRen /4 [pAYEY]E /pPieerion
CONELYAE /LWE [QLELPYEYABIIILY [PF [ APEURERLE /ARR /18 /PAged /on /4
PPRELELIE INMURLEY [ OF | SXERBLION/ [ $UEI/ AP/ ALESYREY FELINY /DY 1V 1] g8
OF [ ALLSYRRY /VOLK /DY PAUELE ] [ LIS /DALY 14/ PFELIOT /HAY /P& / SUPDIL LA
BY /AR /AEEIARAYIY /@Y [1i¥¢ /iestiveny /PUE/ If the trial court

determines that an IN/CANERA/ingpéstisp [in camera inspection and

review by the Court] of some or all of the Adevmentd [requested
discovery] is necessary, the objecting party must segregate and

produce the dg¢yménfg [discovery to the court in a sealed wrapper

or by answers made in camera to deposition gquestions, to be

transcribed and sealed in event the objection is sustained]. Tié

COUFLS 3/ DALY [ ¢PREEYRING/ LIS/ NERR/ LY / AN/ LNLBELL IR/ $UALL/ $pRe1fy
CR/YEAPPRABLE [LINE] [DIAEE ANQ /RANNRY [ EBY /BAKING /ENE [ IREPAEE 1R/
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§§> When a party seeks to exclude documents from discovery and the
| basis for objection 1is undue burden, unnecessary expense,
harassment or annoyance, or invasion of personal, constitutional,
or property rights, rather than a specific immunity or exemption,
it is not necessary for the court to conduct Ap/ifgpéd¢tion/of/Lhé

INALYIAVAL /AdLvinéntd [an inspection and review of the particular

discovery] before ruling on the objection. [After the date on

which answers are to be served, obijections are waived unless an

extension of time has been obtained by agreement or order of the

court or good cause is shown for the failure to object within

such period.

5. Protective Orders. (No change.)

-6. Duty to Supplement. A party who has responded to a

request for discovery that was correct and complete when made is
under no duty to supplement his response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementation.
a. A party is under a duty g[r]easonably to supplement his
response if he obtains information upon the basis of which:
(1) (No change.)
(2) (No change.)
b. (No change.)

c. (No change.)
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[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

P

Rule 166b 2.e (1) and (2) and corresponding Rule 166b 3.e, Rule

166b 2.e (1) and (2) have been modified. As modified, Rule 166b

2.e (1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifving expert has reviewed

those opinions and material, regardless of whether or not the

opinions and material form a basis for the opinion of the testi-

fying expert. The revisions keep the intent of Rule 166b 2.e (1)

and (2) and Rule 166b 3.e consistent with regard to consulting

experts. The amendments to Section 3 standardize langquage for

the same meaning. The amendments to Section 4 expressly dispense

with the necessity to do anything more than serve obiections to

preserve discovery complaints in order to avoid unnecessary time

and expense to parties and time of the courts, particularly where

no party ever requests a hearing on the objection. The failure

of any party to do more than merely object fully shall never

constitute a waiver of anv objection.

The last sentence added to Section 4 was previously the second

sentence of Rule 168(6) and was moved because it applies to all

discovery objections.]
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TRCP 167a. = Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical
condition (including the blood group) of a party, or of a person
in the custody or under the legal control of a party, is in.
controversy, the court in which the action is pending may order
the party to submit to a physical ¢y /f¢nfdl examination by a
physician{, or a mental examination by a physician or psycholo-
gist] or to produce for examination the person in hisvcustody or
legal control. The order may be made only on motion for good
cause shown and upon notice to the person to be examined and to
all parties and shall specify the time, ﬁlace, manner, condi-
tions, and scope of the examination and the person or persons by

whom it is to be made.

(b) Report of Examining Physician] or Psychologist].

(1) If requested by the party against whom an order is made
under this rule or the person examined, the party causing the
examination to be made shall deliver to him a copy of a detailed

written report of the examining physician [or psychologist]

setting out his findings, including results of all tests made,
diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition. After delivery the
party causing the examination shall be entitled upon request to
receive from the party against whom the order is made a 1like
report of any examinatiop, previously or thereafter made, of the

same conditi.n, unless, in the case of a report of examination of

-

- a person not a party, the party shows that he is unable to obtain
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it. The court on motion may make an order against a party
requiring delivery of a report on such terms as are just, and if

a physician [or psychologist] fails or refuses to make a report

the court may exclude his testimony if offered at the trial.
(2) (No change.)

c. (No Comment.]}

If no examination is sought either by agreement or under the
provisions of this rule, the party whose mental or physical
condition is in controversy shall not comment to the court or
jury on his willingness to submit to an examination, on the right
of any other party to request an ekamination or move‘ for an
order, or on the failure of such other party to do so.

'd. _Definitions.
For the purpose of this rule, a psychologist is a psycholo-

gist licensed by the State of Texas.]

[COMMENT TO 1990 CHANGE: To provide for court-ordered examina-

tion by certain psychologists.]
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TRCP 168. Interrogatories to Parties

Any party may serve upon any other party written interroga-
tories to be answered by the party served, or, if the party
served is a public or private corporation or a partnership or
association, or governmental agency, by an officer or agent who
shall furnish such information as is available to the party.
Interrogatories may, without leave of court, be served upon the
plaintiff after commencement of the action and upon any other
party with or after the service of the citation and petition upon
that party.

1. (No change.)

2. (No change.)
3. (No change.)
4. (No change.)
5. (No change.)
6. Objections. On or prior to the date on which answers

are to be served, a party may serve written objections to specif-
ic interrogatories or portions thereof. QPI¢¢riong/#erved/AfLery
ERE /QAYE /PR VRLIER | ARSREY S /AYE /LD /PR /SEYVEA/AYE /VALVEA /URTERE /A
EXLERELON / BF [ LIWe /AR / PEET/ PPLALINER/ PY /| AGY SENERYL / BY [ SYARY / BT / L1

¢¢¢¢i/¢¥/¢¢¢¢/¢¢¢¢¢/i$/$M¢W¢/I¢t/¢h¢/f¢il¢¢¢/¢¢/¢bj¢¢¢/W1¢M1¢
#Ugh /p2Yidd/ Answers only to those interrogatories or portions

thereof, to which objection is made, shall be deferred until the
objections are ruled upon and for such additional time thereafter

as the court may direct. Either party may request a hearing as

" to such objections at the earliest possible time.

00048



[COMMENT TO 1990 CHANGE: The previous second sentence in Section

6, which read, ”Objections served after the date on which answers

are to be served are waived unless an extension of time has been

obtained by agreement or order of the court or good cause is

shown for the failure to obiject within such period,” was and is

applicable to_ all discovery objections and therefore has been

moved to Rule 166b 4, last sentence.]
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TRCP 169. Request for Admission

1. Request for Admission. At any time after [commencement of

the action] ¥W¢/A¢FERAANE /AL /RAQE /APPRAY ARG /10 /NS /¢aUge/ /PY
tIng/ LRy iy /ds/¢14apgéd, a party may serve upon any other party.

a written request for the admission, for purposes of the pending
action only, of the truth of any matters within the scope of Rule
166b set forth in the request that relate to statements or
opinions of fact or of the application of law to fact, including
the genuineness of any documents described in the request.
Copies of the documents shall be served with the request unless
they have been or are otherwise furnished.or made available for
insﬁection and copying. Whenever a party is represented by an
attornéy of record, service of a request for admissions shall be
made on his attorney unless service on the party himself is
ordered by the court. A true copy of a request for admission or
of a written answer or objection, together with proof of the
service thereof as provided in Rule 21l1a, shall be filed promptly
in the clerk’s office by the party making it.

Each matter of which an admission 1is requested shall be
separately set forth. ‘The matter is admitted without necessity
of a court order unless, withinlthirty (30) days aftér service of
the request, or within such time as the court may allow, [or as

otherwise agreed by the parties,] the party to whom the request

is directed serves upon the party requesting the admission a

written answer or objection addressed to the matter, signed by

- the party or by his attorney, but, unless the court

?
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shortens the time, a defendant shall not be required to serve
‘answers or objections before the expiration of f@reyrfiveé /(43)
fifty (50) days after service of the citation and petition upon

Wi that defendant. If objection is made, the reason therefor

shall be stated. The answer shall specifically deny the matter.

or set forth in detail the reasons that the answering party
cannot truthfully admit or deny the matter. A denial shall
fairly meet the substance of the requested admission, and when
good faith requires that a party qualify his answer or deny only
a part of the matter of which an admission is requested, he shall
specify so much of it as is true and qualify or deny the remain-
der. An answering party may not give léck of information or
knowledge as a reason for failure to admit or deny unless he
states that he has made reasonable inquiry and that the informa-
tion known or easily obtainable by him is insufficient to enable

him to admit or deny. A party who considers that a matter of

which an admission is requested presents a genuine issue for

trial may not, on that ground alone, object to the request; he
may, subject to the provisions of paragraph 3 of Rule 215, deny
the matter or set forth reasons why he cannot admit or deny it.

2. Effect of Admission. (No change.)

(COMMENT TO 1990 CHANGE: The rule is amended to provide for an

agreement of the parties for additional time for the recipient of

the requests to file answers or objections. This change will

allow the parties to agqree to additional time within which to

- answer without the necessity of obtaining a court order.
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The rule is also amended to permit service of a Request for

Admission at any time after commencement of the action but

extends responses to no less than 50 days after service of the

¢citation and petition on the responsive parties.]
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TRCP 183. Interpreters

The court may//¥wHén/Aé¢¢sgdyy/ appoint [an] interpreterg [of

its own selection and may fix the interpreter’s reasonable

compensation. The compensation shall be paid out of funds

provided by law or by one or more of the parties as the court may

direct, and may be taxed ultimately as costs, in the discretion

of the court.l//vwi¢ /way /B¢ /Eunrened /I /ENE /#ARE /RARRRY /Ad /Wiks

RESPEE] /AR EUALL [ PE/ BUBIREL /£ /¥ Ne/ Eane /BERAILLEE/ F0F /RigpPedls
gnee

(COMMENT TO 1990 CHANGE: To adopt procedures for the appointment

and> compensation of interpreters. Source: Fed. R. Civ. P.
43(£).]
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TRCP 184. Determination of lLaw of Other States

[Repealed. ]

R/EOUYE /VMBON [ 1LE /OVT /RPLIOH /RAY/ [ BF [APOH /L IE /RpLIon /oF /&
PAYEY /#RALL/ /LaYE /IVRALEIAL /hotice /of [ENe /¢PRSLIEAL LGNS/ /PUPIIE
gLALULeS/ /¥UIER/ /Y eSRIALIoNS/ /oY AIRARERE/ /EPUFE /AeEIgIonE/ /AN
EORRBH / LAV /BF | SYEEY [ SEREY [ SLALE/ /HAYLILSLY S [8F /DAL ISRIEE o0 / HF
LA /PRILEQA [ BYALEE/ /R /DAY EY /¥ ESAMSELING /ERAY /IUALEIAL /PYIEE /¢
LAKER/PF [ PUEH /RALLEY /ERALL/ FAYRLEN /L@ [ ¢PUYE/SUTELEIERY [ IAT SYPAF
LI/ LD/ ENAPIR/ 1L/ BYPPEY LY [ LB/ EORBLY /WILR/ LY /¥ eAUREY [ [ Ak / $RALL
give /ALL [PAYLI¢E [$UER /RSLIEE] [1F /ARY/ /4% [LIhE [E¢PUrE /RAY /Aéen
RECEEgAYY/ /10 /ENAPIE /ALL [PAYLLES /EALY LY /10 /DY EPAYE /1O /HeY /LN
¢¢ﬁ¢¢$¢///l/¢¢¥ﬁY/i$/¢¢¢i¢1¢¢/¢¢¢¢/¢i¢¢l¥/f¢ﬁ¢¢$t/ﬁ¢/¢¢/¢¢¢¢¢¢¢f
ﬁiﬁf/ﬁ¢/¢¢/h¢¢¢¢/¢$/¢¢7¢M¢/¢¥¢¢¢1¢¢Y/¢¢/¢¢ki¢¢/ﬂ¢¢i¢i¢1/¢¢¢i¢¢
ARA /L@ [ LERPY /OF /KR /RALERSY /RoLi¢ER) [ /TN /ENE [ ApEEned /OF /PY 1Y
¢¢¢1f1¢¢¢1¢¢//¢M¢/¢¢ﬁ¢¢$ﬁ/¢¢Y/b¢/ﬁ¢¢¢/¢fﬁ¢¢/ﬂ¢¢i¢i¢l/¢¢¢i¢¢/h¢¢
PEER/LAKERS [/ TAQLIELAT /oYL 1¢E [ BF [ SUER/RALLEY & /NAY /@ [ LAKER/ AL / ANY
gLade /of /Lh¢ /DY PEEEAlIng/ [/ THE /¢PUrLS ¢ [ASELYRIRAL IR /ERALL /B¢
FUPIEEL/ LB/ Y EVIEV/ A/ A/ VRTINS PR/ A/ AUESLLIOR/ PE/ 1Y/

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because
it ﬁas added to Rule 202, Texas Rules of Civil Evidence, effec-

tive January 1, 1988.]
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TRCP 184a. Determination of the Laws of Foreign Countries
[Repealed]
R/BAYLY /WRO/IVLERAL /LD /AL / AN/ 122U/ EOREYRIvia/ LW/ LAY / BF
A/EQYEIBN [EPURLYY /EUALL /G1¥E /noLice /1n /hig /DIeadivids /Y /pElidy

YEAPPNADIE/ WY ILLER/ROLIEE ) /ARA/ ALY/ LRASE/ PO/ ARYE/BY LY/ LD/ LIhd/ AL S -

BF /XYL /EUER /PAYEY /ERALL JERYRIAR JALL /BPAYELdE /¢0Dide /OF /AnY
WELIELER/RALEY LALE /B [ #PUY EE3 [ LUAY [ Vet / INLENAE /LD [ UEd /A% /DL OOE [ BF
YRhe JESY ISR [ 1AW/ [/ LE [E1¢ /RALSYLALS [ BF [ 2PN EE% [VEYE /drigindlly
W¢i¢¢¢¢/i¢/¢/l¢¢¢¢¢¢¢/¢t¢¢¥/¢M¢¢/E¢¢11$M//¢M¢/¢¢¢¢Y/i¢¢¢¢¢i¢¢/¢¢
YEIY /Upen /Enen /ERALL /PR RLISI /AL /pAY LIS /BOLI /4 /¢opY /OF /Ehg
FOYRIGN/ LANGUAGE / LEXE /ARA/ AN/ ENGTLEW / LY ARSLALIONS / [ THe [ ¢PUFE/ / Itk
¢¢¢¢¢mi¢i¢¢l¢h¢/1#W/¢¢/¢/f¢¥¢i¢¢/¢¢¢l¢¢//¢¢Y/¢¢¢$i¢¢¢/¢¢Y/¢¢¢¢¢1f
ALY [¢PUYER] [VARLREY [ OF /NOY [ SRPHILERA /Y /A /PAY LY /B /AARIgE 1P
UAAEY /Eli¢ /Tekde /RALég /9f /CIVIL [EVidenied/ /IneIuding /PUL /st
limi¢¢¢/t¢/¢1fi¢¢71¢$l/¢¢$¢1m¢¢Y//b#i¢f¢//¢¢¢/¢¥¢¢ti$¢$l//If/¢M¢
EPULL/ LIRS LARY E/ EPULERE/ PLIAY | ERAR/ LUBEE/ SUPHILEEA/ BY /A /DAY LY/ / 11
PRALL /S1V¢ [L1i¢ /DAY ELES /MLICE /AR /4 /Y EREPRABLE / SPPSYEURLILY /b
EORRENL/ PR/ LIE/ BPUY EE2/ANRA/ LD/ BUPRIL ) DAY ENEY /HALEY LATE/ ESY /Y £ Lo
BY /YRE [¢PUEEL [/ TRE [EPUYES [ AAA /oY /& [ DREY ] [#RALL [ ASLErRing /L Ihe
LAWE [ F [EPY 21N /¢PURLY LER/ [/ THE [ ¢PUY LS ¢ | AELEYRIRALIBW /SHALL /g
PUPIREL/ LD/ Y EV ISV AR/ A/ PALING/ P/ A/ AASEL IS/ SE/ LAV S

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because

it was added to Rule 203, Texas Rules of Civil Evidence, effec-

tive January 1, 1988.]
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TRCP 200. Depositions Upon Oral Examination
1. When Depositions May Be Taken. (No change.)
2. Notice of Examination: General Requirements; Notice of
Deposition of Organization
a. Reasonable notice must be served in writing by the
party, or his attorney; proposing to take a deposition upon
oral examination, to every other party or his attorney of
record. The notice shall state the name of the deponent,
the time and the place of the taking of his deposition and,
if the production of documents or tangible things in accor-
dance with Rule 201 is desired, a designation of the items
to be produced by the deponent either by individual item or

by category and which describes each item and category with

reasonable particularity. [The notice shall also state the
identity of other persons who will attend other than the
witness, parties, spouses of parties, counsel, employees of
counsel, and the officer taking the deposition. If any
other party intends to have such other persons attend, that

party must give reasonable notice of the identity of such

other persons.]

b. (No change.)

[COMMENT TO 1990 CHANGE: Rule 200(2)(a) was amended to provide
for persons who may attend deposition without notification and to

provide for notice, to be given a reasonable number of days in

advance of the deposition, of any party’s intent to have any

. other persons attend.)]
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TRCP 201. Compelling Appearance; Production of Documents and

Things; Deposition of Organization

Any person may be compelled to appear and give testimony by
deposition in a civil action.

(1) (No change.)

(2) (No change.)

(3) (No change.)

(4) (No change.) .

(5) Time and Place. The time and place designated shall be
reasonable. The place of taking a deposition shall be in the
county of the witness’ residence or, where he is employed or
regularly transacts business in person or at such other conve-
nient place as may be directed by the court in which the cause is
pending; provided, however, the deposition of a party or the
person or persons designated by a party under paragraph 4 above
may be taken in the court of suit subject to the provisions of
paragraph 4 [5] of Rule 166b. A nonresident or tfansient person
may be required to attend in the county where he is served with a
subpoena, or within one hundred miles from the place of service,
or at such other convenient place as the court may direct. The
witness shall remain in attendance from day to day until such

deposition is begun and completed.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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Rule 208. Depositions Upon Written Questions
1. Serving Questions; Notice. After commencement of the
action, any party may take the testimony of any person, including

a party, by deposition upon written questions. [Leave of court,

granted with or without notice, must be obtained only if a party.

seeks to take a deposition prior to the appearance day of any
defendant.] Attendance\ of witnesses and the production of
designated items may be compelled as provided in Rule 201.

A party proposing to take a deposition upon written ques-
tions shall serve them upon every other party or his attorney
with a written notice ten days before the deposition is to be
taken. The notice shall state the name and‘if known, the address
of the deponent, the suit in which the deposition is to be used,
the name or descriptive title and address.of the officer before
whom the deposition is to be taken, and, if the production of
documents or tangible things in accordance with Rule 201 is
desired, a designation of the items to be produced by the depo-
nent either by individual item or by category and which describes
each item and category with reasonable particularity. (The
notice shall also state the identity of other persons who will
attend other than the witness, parties, spouses of parties,

counéel, employees of counsel, and the officer taking the deposi-

tion. If any other party intends to have such other persons

attend, that party must give reasonable notice of the identity of

such other persons.]

A party may in his notice name as the witness a public or

private corporation or a partnership or association or
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given a reasonable number of days in advance of the deposition,

of any party’s intent to have any other persons attend.]

I
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governmental agency and describe with reasonable particularity
the matters on which examination is requested. In that event,
the organization so named shall designate one or more officers,
directors or managing agents, or other persons to testify on its
behalf, and may set forth, for each person designated, the.
matters on which he will testify. A subpoena shall advise a
non-party organization of its duty to make such a designation.
The person so designated shall testify as to matters known or
reasonably available to the organization. This paragraph does
not preclude taking a deposition by any other procedure author-
ized in these rules.

2. Notice by Publication. (No changé.)

3, Cross-Questions, Redirect Questions, Re-cross Questions

and Formal Objections. (No change.)

4. Deposition Officer; Interpreter. (No change.)

5. Officer to take Responses ana Prepare Record. (No

change.)

[COMMENT TO 1990 CHANGE: Rule 208 was_ silent as_ to whether a
deposition on written questions of a defendant could be taken
prior to the appearance date. Rule 200 permits depositions upon
oral examination of defendants prior to appearance date with
permission of the court. As modified, Rule 208 conforms to Rule
200 and permits the deposition on written questions of a defen-
dant prior to_appearance date with permission of the court.

Rule 208 was also amended to provide for persons who may attend

- deposition without notification and to provide for notice, to be

00060



TRCP 215. Abuse of Discovery; Sanctions
1. (No change.)
2. (No change.)

3. Abuse in Discovery Process in Seeking, Making, or.

Resisting Discovery. [All motions to compel discovery and all

motions for sanctions shall contain a certificate by the party

filing same that efforts to resolve the discovery dispute without

the necessity of court intervention have been attempted and

failed.] If the court finds a party is abusing the discovery
process in seeking, making or resisting discovery or if the court
finds that any interrogatory or request for inspection or produc-
tion is unreasonably frivolous, oppressive, or harassing, or that
a response oOr answer 1is unreasonably frivolous or made for
purposes of delay, then the court in which the action is pending
may impose any sanction authorized by pafagraphs (1), (2), (3),
(4), (5), and (8) of paragraph 2b of this rule. Such order of

sanction shall be subject to review on appeal from the final

judgment.
4. (No change.)
5. (No change.) -
6. (No change.)

[COMMENT TO 1990 CHANGE: To encourage the courtesy of a confer-

ence of attorneys prior to motion practice.]
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TRCP 216. Request and Fee for Jury Trial

1/ [a.] (No change.)

2/ [b.] Jury Fee. [Unless otherwise provided by law, a] &

fee of ten dollars if in the district court and five dollars if
in the county court must be deposited with the clerk of the court
within the time for making a written request for a Jjury trial.
The clerk shall promptly enter a notation of the payment of such

fee upon the court’s docket sheet.

[COMMENT TO 1990 CHANGE: Additional fees for ijury trials may be

required by other law. E.g., Texas Government Code § 51.604.]
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TRCP 223. Jury List in Certain Counties

In counties governed as to juries by the laws providing for
interchangeable juries, the names of the jurors shall be placed
upon the general panel in the order in which they are [randomly
selected] QAYAYA/fYom/iHé/viiéé]l, and jurors shall be assigned for
service from the top thereof, in the order in which they shall be
needed, and jurors returned to the general panel after service in
any of such courts shall be enrolled at the bottom of the list in
the order of their respective return; provided, however, ERAY/¥i¢
EYLIAL/ IVRASE / APPn/ LHE / ASRARA/ BF /ANY /DAY LY / LD/ ANY [ ¢A2e /Y EALHEA/ F DY
ﬁriﬁl/bY/1¢¢Y//¢¢/¢f/¢h¢/¢¢#¢¢¢¢¥/I¢¥/¢¢Y/$¢¢M/¢¢¢¢Yl/$M¢11/¢¢¢$¢
Ehe /RARES /F /ALY [ YRE /HENPRY S [ SL /LS / SEVEY AL /PAREL /AYRALIAVIE [ F 0¥
$¢¥fi¢¢/¢$/j¢¢¢¢$/1¢/$¢¢M/¢¢$¢/¢¢/b¢/¢1¢?¢¢/1¢/¢/¥¢¢¢¢¢¢¢1¢/¢¢¢
¢¢ll/$¢¢k¢¢//¢¢¢/$¢i¢/¢¢i¢1/j¢¢§¢/$h¢1l/¢¢¢W/¢¢¢¢¢f¢¢¢/¢h¢/¢¢¢¢$
¢I/¢/$¢¢fi¢i¢¢¢/¢¢¢b¢¥/¢f/3¢¥¢¥$/¢¥¢m/WM1?M/¢/j¢¥Y/m¢Y/¢¢/$¢l¢¢¢f
ERA/LD/ LYY [ FULN/ EAUSE] [ ANA/ PUELH / RARES / BRALL [ PE /LY ARSLY 1A/ 1T/ LI
PYARY [AYAVRA /R /LW /IULY /113 /YR /WRIGH /¥Re /IUrY /18 /Ed /B¢
PRIEELed/EP/ LYY/ PUEN/¢d$¢/ [after such assignment to a particu-
lar court, the trial judge of such court, upon the demand prior

to voir dire examination by any party or attorney in the case

reached for trial in such court, shall cause the names of all

members of such assigned jury panel in such case to be placed in

a receptacle, shuffled, and drawn, and such names shall be

transcribed in the order drawn on the jury list from which the

jury is to be selected to try such case. There shall be only one

shuffle and drawing by the trial judge in each case.]

[COMMENT TO 1990 CHANGE: To provide informity in jury shuffles.]




TRCP 239. Judgment by Default

Upon such call of the docket, or at any time after a defen-
dant is required to answer, the plaintiff may in term time take
judgment by default against such defendant if he has not previ-
ously filed an answer and provided that the citation with the.
officer’s return thereon shall héve been on file with the clerk
for the length of time required by Rule 107. [No default judg-

ment shall be rendered against a party in a removed action

remanded from federal court if that party filed an answer in

federal court during removal.]

[COMMENT TO_ 1990 CHANGE: To provide that any answer by a party,

state or federal, will preclude a state court default judgment

against that party.]
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TRCP 245. Assignment of Cases for Trial
The Court may set contested cases on ity & 403

[written request] of any party, or on the court’s own motion,

with reasonable notice of not less than forty five [¥¢p] days to

the parties [of a first setting for trial], or by agreement of.

the parties/; provided, however, that when a case previouslv has

been set for trial, the Court may reset said contested case to a

later date on any reasonable notice to the parties or by

agreement of the parties. Noncontested cases may be tried or

disposed of at any time whether set or not, and may be set at any

time for any other time.

[A_request for trial setting constitutes a representation

that the requesting party reasonably and in good faith expects to

be ready for trial by the date requested, but no additional

representation concerning the completion of pretrial proceedings

or of current readiness for trial shall be regquired in order to

obtain a trial setting in a contested case.]

[COMMENT TO 1990 CHANGE: First paragraph, to harmonize a first
time non-jury setting with the time for ijury demand. Second
paragraph, to eliminate impediments to continuing case prepara-
tion and discovery after a trial setting is requested in a
pending case.] :
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TRCP 260. In Case of New Counties

[Repealed]

WHen /& /$UlL /18 /PERAIRG [ LIh /L [QALSLY IEY [ OY [ ¢PURLY / EPULY / HF
ARY [ EPURLY / [/ PUL /BT [ EHE /KLY L ILOYY /OF /WRLIER /A / RV /EPURLY /RAS / Pén
PY/RAY [ BE/RAAR )/ LN/ VRPL/ DY [ LN/ BAY LS/ 1T/ the/ AR EENAARER/ Y / ATY / Pih¢
BF /[¥RER/ JERALL /EL1E /R /ROLLIPR [ 1IH /HRE /EPUFE /WHEYE /SUEN /PUIE /18
PERAIRG/ /¥ /LY RARELEY [LIE /2ANE /1P [EUEH /Y /EBURLY/ /AARIRG / 1L/
LOIRLNEY /WILH/ AR/ ALELIARAY LY/ SLALING/ LRAY /RS ILIEY /Y / oY /ARY / pe/ DS
Ehe /AL EERAANLS /¥ @R IARA/ I/ $ALA/LRYY ILSYIAL [ TINIL /AL [ LR/ L1vé /LI
FULE /YRS IRELIERL R/ [ARA/ PR ERSY /SYALING / LRAY /AL /LR /AALE/ BT /L
ELLLIvG /PE [ $UER /$ULL) /BALQ [ ALTENAARE /WAL /¥ LASRY /ELELZEN /WIERIA
YR/ EEY Y ILOY 1AL/ LINIE S/ OF [ LVE/ ey / EPURLY / /LIRS / EPUY L/ SRALT [ SY ATiE/ A
ERANGE /BF /YERUE /1D [ PUCH /gy [ EPURLY [ /NI ¢dd [L1E /PURIY /EPUIA /P¢
PYSPEY LY/ PYOUGRE/ IR/ ERE/ ¢PURLY / LR/ VRIER/ e/ $Ane/ 18/ PENALTS/ UAAEY
FONE/PYPYIELON/ P/ LAV /

e
ity lae

{COMMENT TO 1990 CHANGE: Repealed as no longer needed.]
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TRCP 269. Argument

(a) After the evidence is condluded and the charge is read,
the parties may argue the case to the jury. The party having the
burden of proof on the whole case, or on all matters which are
submitted by the charge/ /WH¢ENey /Upon /$pEeial /1gduds /oF /pLhers
¥i#¢/ shall be entitled to open and conclude the argument; where
there are several parties having separate claims or defenses, the
court shall prescribe the order of argument between them.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£) (No change.)

(g) The court will not be required to wait for objections
to be made when the rules as to argumenté—are violated; Py [but]
should they not be noticed and corrected by the court, opposing
counsel may ask leave of the court to rise and present his point
of objection. But the court shall protect counsel from any
unnecessary interruption made on frivolous and unimportant
grounds.

(h) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 294. Polling the Jury

Either party shall have the right to have the jury polled.
When a jury is polled, this is done by reading once to the jury
collectively the general verdict, or the gpé¢idl /1ggég [gques-
tions] and answers thereto consecutively, and then calling the
name of each juror separately and asking him if it is his ver-
dict. If any juror answers in the negative when the verdict is
returned signed only by the presiding Jjuror as a unanimous
verdict, or if any juror shown by his signature to agree to the
verdict should answer in the negative, the jury shall be retired

for further deliberation.

[COMMENT TO_ 1990 CHANGE: Textual corrective change only.]
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TRCP 296. cConclusions of Fact and Law

Ih/ARY [¢Age /LY Ied/ TN/ ERE /ALELY IEL/ BF [ EPURLY [ EPUYE/VILRPUL /4
INYY/ /ENE / DAAGE/SRALL] /AL [ ERE /¥ EARERY /OF /2 1ENSY /BAYEY/ [ #LALE /IRt
WYLIting /Wig /EINALYigs /o /EA¢E /AR /EpREINgIong /O /1AW [/ BUER
YEAUSEYL /SRALL /PE [FLIEQA/WILRIN /LER/QAYE /ALY /E ¢/ FIRAL / SAAGRENE
1 /21GREq) [/ NPLLIEE /E /YRS ELLING /OF [ ERE /Y AUSSY [/ FRALL /B [ pEYVER
PR/ LG/ PPPPEILE/BAY LY /AL /DY SVIALA/ IR/ RATE/ 2T RS

[TRCP 296. Requests for Findings of Facts and Conclusions of Law

In any case tried in the district or county court without a

Jury, any party may request the court to state in writing its

findings of fact and conclusions of law. Such request shall be

entitled REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW_ and

shall be filed with the clerk of the court who shall immediately

call such request to the attention of the judge who tried the

case.

Time for Filing. Such request shall be filed within twenty

(20) days after judgment is signed.

Notice of Filing. Each request made pursuant to this rule

shall be served on each party to the suit in accordance with Rule

2la. The party makinq;the request shall also provide a copy of

the regquest to the judge who tried the case by any method allowed

in Rule 21a.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

" Rules 297 and 298.]
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TRCP 297. Time to File Findings and Conclusion

WHeh /AenAnd /18 /RAQE /LREY SESY ] [H e /EPUrE /ERALL /DY EpAYE /1L #
FIngings /oF [EACYE [ARQ /¢one IAg1one /oF /1Y /4nd [E11¢ /¢dne /Wil
ERIYREY /QAYE/ALLEY /LR / INAGHENL / 18/ $1dned/ [/ BUER/ EInQdIngs /oF [ EALE

ANA/ ¢PREIASIPAS/ BT/ 1AW/ SRALL/ P2/ ELT SR/ WL/ LI/ ELRER/ ARA/ SRALL /it

BAYY /PF /¥ [YeEpyd) [/ TE /X )he /EX 1AL [ SUAGE /ENALL /ERLL /80 /¥0 /E11¢
EReEMS JERE [PAYEY /#0 /AENARAIAG/ /1IN [oYARY [Eo /EoWPIALN /HE [Ehé
FALIMY @/ [$RALL/ [ 1h [WEILING) [WILKIv [ ELVE [ARYS [ALLEY /SR /AdLe/
FALL /YRE [SRISLLIPN /LD [ LI [ RELERLION /BF [ ERE ) IUAGE] /WY EUBST / ¥R
PEYIOA/EQY [ BYEPAYALIOR/ARA/ FLTING/$UALL/ P&/ RULSHALIEALLY / $x L Evided
EoY/E1VE/AAYE/ALLEY [ BUEN/HPLIELEAL Lo1/

[TRCP 297. Time to Make and File Findings of Facts and Conclu-

sions of Law.

(a) When timely regquest is filedt»the court shall make and

file its findings of fact and conclusions of law within

twenty (20) days after such request is filed. The

court shall cause a copy of its findings and conclu-

sions to be mailed to each party in the suit.

(b) TIf the court fails to make timely findings of fact and

conclusions of law, the party making the request shall,

within thirty (30) days after filing the original

request, file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediately called to the attention of the Court by the

clerk. Such notice shall state the date the original

request was filed and the date the findings and conclu-

sions were due.
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(c) Upon filing the notice in (b) above, the time for the
court to make findings of fact and conclusions of law
is extended to forty (40) days from the date the
original request was filed.

(d) The notice provided by this rule shall be served on

each party to the suit in accordance with Rule 2la. A

copy of the notice shall also be provided to the judge

who tried the case by any method allowed in Rule 21a.

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 296 and 298.]
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TRCP 298. Additional or Amended Findings

s

REYEY /YW¢ /IUddge /¢¢ /EL1¢¢ /PYIGIRAL /EInALYgE /Hf /EALE /ANd
EOREINELOhE [ OF [ 1AW/ [ RILREY /DAY LY /RAY /S /WILYRIA/ELVE [ARYE] /Y EARERE
BF /RIv /EPEEILLIEA [ PAYEREY / /AAAILIONAL/ /Y /dvénded /findinge/ /And
tihe /dNAge /ERALL] [VILALRA [ ELVE [QAYE /AELEY /EUENR /¥ EdUgBE/ /AN / ok
LALEY [ /DY EDAYe /ARA /EL11¢ [ $UER [ FUXEREY [ /oY REY /oY [ Anended /1A lvids
ARA/ EONETUELPPE/ &/ RAY [ PR/ PESDEY | | WREY SUPOT/ LURY [ $UALL/ P&/ ¢prhBLAS
EYEA/AS/FLLI@A/ I/ AN /LIRE) [ /NpLigd /OF /¥ e/ EL1INd /DL [ LNe /¥ edvigst
PYSYIRALA /LY [REYELh /SRALL /B¢ /$LYVERA /PN [L1he¢ [ PPDPELILE [DAYLY /3P
PYPVIAEA/ Ih/RATE/ 214/ DY/ 210/

[TRCP 298. Additional or Amended Findings of Fact and Conclu-

sions of Law; Notice.

(a) After the court files original findings of fact and

conclusions of law, any party may file with the clerk

of the court a request for specified additional or

amended findings or conclusions, or both. The request

for these findings shall be made within ten (10) days

after the filing of the original findings and conclu-
sions by the court. Each request made pursuant to this

rule shall be served on each party to the suit in

accordance with Rule 21a. The party making the request

shall also provide a copy to the judge who tried the

case by any method allowed in Rule 21a.

(b) The court shall make and file any additional or amended

findings and conclusions within ten (10) days after

Mty

such request is filed, and cause a copy to be mailed to
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each party to the suit. No findings or conclusions

shall be deemed or presumed by any failure of the court

to make any additional orders or conclusions.]

[COMMENT TO 1990 CHANGE: To_ better prescribe the practice and

times for findings of fact and conclusions of law. _See also

Rules 296 and 298.]

’
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TREP/ BB/ I PYALE
[1171FRAEEL | BF [ EhE /BAYEY [ £OF /WHhSH /A [ IAASRENL / 13 /Y ERABY & /$HALL

PYEPAYE /LR [ EQYR/ DL [ LRE / IRASRERY /£B /P /ENLEY R /ANA / SUPRIL /1Y /1D
Yhe/ ey e/

[TRCP 305. Proposed Judgment

Any party may prepare and submit a proposed ijudgment or

order to the court for signature.

Each party who submits a proposed -judgment or order for

signature shall serve the proposed judgment or order on all other

parties or certify thereon that a true copy has been delivered to

each attorney or pro se party to the suit and indicate thereon

the>date and manner of delivery.

Failure to comply with this rule shall not affect the time

for perfecting an_appeal.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice for

proposed judgments and notice to other parties.]
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TRCP 534. : Citation

When a claim or demand is lodged with a justice for suit, he
shall issue forthwith citations for the defendant or defendants.
The citation shall require the defendant to appear and answer
plaintiff’s suit at or before 16:00.o'clock a.m. on the Monday
next after the expiration of ten days from the date of service
thereof, and shall state the place of holding the court. It
shall state the number of the suit, the names of all parties to
the suit, and the nature of plaintiff’s demand, and shall be

dated and signed by the justice of the peace. The /¢l aL1on/RALL

PAYEREY /ALY @EL/LRAL/LE/ 1L/ 12/ ROL [ $EYVER/WILRIN/ 3P/ RAYE /AL LAY /L1t
AAYE/PE/ LS/ LEERARER ) [ 1L/ BUALL /PR / ¥ ELUF REA/ URESY YA/

[COMMENT TO 1990 CHANGE: To_conform to_ 1988 changes to other

citation rules.]
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TRCP 687. Requisites of Writ

The writ of injunction shall be sufficient if it contains
substantially the following requisites:

(a) (No change.)

(b) (No change.)

(4) (No change.)

(e) If it is a temporary restraining order, it shall state
the day and time set for hearing, which shall not exceed #¢p
[fourteen] days from the date of the court’s order granting such
temporary restraining order; but if it is a temporary injunction,
issued after notice, it shall be made returnable at or before ten
o’clock a.m. of the Monday next after thé expiration of twenty
dayé from the date of service thereof, as in the case of ordinary

citations.

(f) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

00076



TRCP 771. Objections to Report
Either party to the suit may file objections to any report

of the commissioners in partition [within 30 days of the date the

report is filed], and in such case a trial of the issues thereon

shall be had as in other cases. If the report be found to be.

erroneous in any material respect, or unequal and unjust, the
same shall be rejected, and other commissioners shall be appoint-

ed by the Court, and the same proceedings had as in the first

instance.
[COMMENT TO 1990 CHANGE: To set a time within which objections

to a_commissioners report must be filed.]’
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TRCP 781. Proceedings as in Civil Cases

Every person or corporation who shall be cited as here-
inbefore provided shall be entitled to all the rights in the
trial and investigation of the matters alleged against him, as in
cases of trial in civil cases in this State. Either party may
prosecute an appeal or writ of error from any judgment rendered,
as in other civil cases, subject, however, to the provisions of

Rule 384 [42, Texas Rules of Appellate Procedure], and the

appellate court shall give preference to such case, and hear and

determine the same as early as practicable.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRE 604. Interpreters

An interpreter is subject to the provisions of these rules
relating to qualification as an expert and the administration of

an oath or affirmation that he will make a true translation.

[COMMENT: See Rule 183, Texas Rules of Civil Procedure, regard-

ing appointment and compensation of interpreters.]
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TRE 614. Exclusion of Witnesses

At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony of other witness-
es, and it may make the order of its own motion. This rule does:
not authorize exclusion of (1) a party who is a natural person or
the spouse of such natural person, or (2) an officer or employee
of a party which is nét a natural person designated as its
representative by its attorney, or (3) a person whose presence is

shown by a party to be essential to the presentation of his

cause. [This rule is not applicable to discovery proceedings.]

[COMMENT TO 1990 CHANGE: See Rules 200 and 208, Texas Rules of

Civil Procedure, relating to depositions.]
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TRE 703. Bases of Opinion Testimony

The facts or data in the particular case upon which an
expert bases an }lg opinion or inference may be those perceived

by or wade¢ /Kngy¥n/i¢ reviewed by the expert Wip at or before the.

hearing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the

subject, the facts or data need not be admissible in evidence.

[COMMENT TO 1990 CHANGE: This amendment conforms this rule of

evidence to the rules of discovery in utilizing the term “re-

viewed by the expert.” See also comment to Rule 166b.]




TRAP 1 Scope of Rules; [Local Rules of Courts of Appeals]

(a) [No change.]

(b) Local Rules. Each court of appeals may, from time to
time, make and amend rules governing its practice not inconsis-
tent with these rules. Copies of rules and amendments so made
shall before their promulgation be furnished to the Supreme Court
and to the Court of Criminal Appeals for approval. [When an

appeal or original proceeding is docketed, the clerk shall mail a

copy of the court’s local rules to all counsel of record who

requests it.]

[COMMENT TO 1990 CHANGE: To provide for distribution of local

rules of court of appeals upon docketing of an appeal.]
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TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the attorneys for
the party/ [and] shall give the State Bar of Texas identification

number, the mailing address and telephone number of each attorney

whose name is signed thereto//dpd/#WALL/#taLe/LRAL/A/¢PBY/OE /LN
BAPEY /Ud# /Peen [ALLIVEYEA /oY /RALIEA /10 /SAEH /ST OUD /DF / pPpodite
BPAYL1ES /0Y /EWE1Y /¢pUnggl. A party who is not represented by an
attorney shall sigﬁ his brief and give his address and telephone
number. The statement of service on opposite parties by one who
is not a licensed attorney shall be verified by affidavit.

(b) Filing. The filing of records, briefs and other papers
in the appellate court as required by these rules shall be made
by filing them with the clerk, except that any justice of the
court may permit the papers to be filed Qith him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the
mail ¢pg /A4y /oY /pYe /Péfpré [on or before] the last day for
filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed as filed

in time; provided, however, that a certificate of mailing by the
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é%@ United States Postal Service or a legible postmark affixed by the
: United States Postal Service shall be prima facie evidence of the
date of mailing.
(c) (No change.)
(d) (No change.)
(e) (No change.)
(£) (No change.)
(9) Proof /pf Service. Papers presented for filing shall
[be served and shall] contain an acknowle&gement ofAservice by

the person served or proof of service in the form of a statement

of the date and manner of service and of the names [and address-
es] of the persoﬁs served, certified by the person who made the

service. Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without
acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

a.et. .
i
!

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 5. Computation of Time

(a) In General. In computing any period of time prescribed

or allowed by these rules, by order of court, or by any applica-

ble statute, the day of the act, event, or default after which

the designated period of time begins to run ig/p¢t/t¢$ [shall not]

be included. The last day of the period so computed j[g /{¢
[shall] be included, unless it is a Saturday, [a] Sunday c¢: [a]
legal holiday, as defined by Article 4591, Revised Civil Stat-

utes, in which event the period yupg/ypfil [extends to] the end

of the next day which is p¢ifli¢y [not] a Saturday, Sunday ¥y
for a] legal holiday. WM¢¢/¢M¢/1¢¢¢/¢¢Y/¢¢/¢M¢/¢¢¢i¢¢/i¢/ﬁh¢
¢¢xi/¢¢Y/WM1¢M/i$/¢¢1¢¢¢¥/¢/$¢¢¢¥¢¢¥//$¢ﬁ¢¢Y/ﬁ¢¢/1¢§¢1/¢¢li¢¢¥/
¢¢Y/¢¢¢¢¥/fil¢¢/b¥/m¢il/¢$/¢¥¢Vi¢¢¢/1¢/R¢l¢/4/i$/m¢11¢¢/¢¢/ﬁi¢¢
WRER/ 1L/ 18/ ALTEQ/ SR/ LG/ TARY/ AAY ) DE/ LS/ BEY 1A/

(b) (No change.) |

(c) Nunc Pro Tunc Order. In civil cases, when a corrected
judgment has been signed after expiration of the court’s plenary
power pursuant to Rule 316 ¢y /217 of the Texas Rules of Civil
Procedure, the periods mentioned in subparagraph (b) (1) of this
rule shall run from the date of signing the corrected judgment
with‘respect to any complaint that would not be applicable to the
original judgment.
(d) (No change.)
(e) (No change.)
(f) (No change.)

- [COMMENT TO 1990 CHANGE: Textual corrective change only.]



TRAP 12. ' Work of Court Reporters

(a) {No change.)

(b) (No change.)

(c) To aid the 3judge in setting the priorities in (b)
above, each court reporter shall report in writing to the judge
on a monthly basis the amount and nature of the business pending
in the court reporter’s office. A copy of this report shall be
filed with the Clerk of the Court of Appeals of each @ypyéné

JUdi¢i#l District in which the court sits.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 15a. Grounds for Disqualification and Recusal of Appellate

Judges

(1) (No Change)
(2) Recusal
Appellate Judges shouid recuse themselves in proceed-
ings in which their impartiality might reasonably be questioned,
including but not 1limited to, instances in which they have a
personal bias or prejudice concerning subject matter_or a party
or personal bias or prejudice concerning the. subject matter or a
party, or personal Kknowledge of disputed evidentiary facts

concerning the proceeding. [In_the event the court sitting en

banc_is evenly divided the motion to recuse shall be granted.]

[COMMENT TO 1990 CHANGE: The present rule does not contain a

provision dealing with an evenly divided court sitting en banc on

a motion to recuse. The proposed amendment will determine that

situation without the necessity of bringing in a visiting judge.]
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TRAP 17 Issuance of Process by Appellate Court

(a) Any; writ ¢f [or] process issuing from any appellate
court shall bear the teste of the chief justice or presiding
judge under the seal of said court and be signed by the clerk,.
and, unless otherwise expressly provided by law or by these
rules, shall be directed to the party or court to be served, may
be served by the sheriff or any constable of any county of the
State of Texas within which such person to be served may be
found, and shall be returned to the court from which it issued
according to the direction of the writ. Whenever such'writ or
process shall not be executed, the clerk is authorized to issue
another 1like process or writ upon the application of the party
who requested the former writ or process. Two or more writs may
be issued simultaneously at the request of any party.

(bj (No change.)

[COMMENT TO 1990 CHANGE: _Textual corrective change only.]
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TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that.

copies have been furnished to all attorneys of record in the

case. [In civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containing the table of

contents, index of authorities, points of error, and any addendum

containing statutes, rules, requlations, etc. The court mavy,

upon motion and order, permit a longer brief.]

[COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs conformably with Rules 74(h) and 136(e).]
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TRAP 41 Ordinary Appeal - When Perfected

(a) Appeals in Civil cCases.

(1) Time to Perfect Appeal. When security for costs

on appeal is required, the bond or affidavit in lieu thereof
shall be filed with the clerk within thirty days after the
judgment is signed, or, within ninety days after the judg;
ment is signed if a timely motion for new trial has been

filed by any party {[or if any party has timely filed a

request for findings of fact and conclusions of law in a

nonjury case]. If a deposit of cash is made in lieu of
-bond, the same shall be made within the same period.
(2) Extension of Time. (No change.)
(b) Appeals in Criminal Cases.
22) (1) Time to Perfect Appeal. (No change.)
(2) Extension of Time. (ﬁo change.)
(c) Prematurely Filed Documents. ‘No appeal or bond or
affidavit in lieu thereof, notice of appeal, or notice of
limitation of appeal shall be held ineffective because
prematurely filed. In civil cases, every such instrument
shall be deemed to have been filed on the date of but
subsequent to the/d#f¢ [time] of signing of the judgment or
the ddf¢ [time] of the overruling of motion for new trial,
if such a motion is filed. 1In criminal cases, every such
instrument shall be deemed to have been filed on the date of
but subsequent to the imposition or suspension of sentence

in open court or the signing of appealable order by the

trial judge, provided that no notice of appeal shall be
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effective if given before a finding of guilt is made or a

verdict is received.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for

non-jury cases conform more to that in jury cases.]
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TRAP 43 Orders Pending Interlocutory Appeal in Civil Cases.

(a) (No change.)

(b) Security. Except as provided in subdivision (a) the
trial court may permit interlocutory order[s] to be suspended
pending an appeal therefrom by filing security pursuant to Rule
47. Denial of such suspension may be reviewed for abuse of
discretion on motion by the appellate court.

(c) Temporary Orders of Appellate Court. On perfection of
an appeal from an interlocutory order, the appellate court may
issues such temporary orders as it finds necessary to preserve
the rights of the.parties until dispositioﬂ of the appeal and may
reqﬁire such security as it deems appropriate, but it shall not

suspend the trial court’s order if the appellant’s rights would

be adequately protected by supersedeas [or other orders pursuant

to Rules 47 or 49.]

(d) (No change.)
(e) (No change.)
(f) (No change.)
(9) (No change.)

(h) (No change.) *

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

Text as amended by the Supreme Court effective January

1, 1988. See also text as adopted by the Court of Criminal

Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48; payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its Jjudgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 4§ [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgmeﬁt creditor against any loss or
damages occasioned by the appeal.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)
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(f) (No change.)

(g) Conservatorship or Custody. When the judgment is one
involving the conservatorship or custody of a ¢hild [minor}, the
appeal, with or without security shall not have the effect of
suspending the judgment as to the conservatorship or custody of
the ¢hjild [minor), unless it shall be so ordered by the céurt
rendering the judgment. However, the appellate court, upon a
proper showing, may permit the judgment to be superseded in that
respect also.

(h) (No change.)

(i) (No change.)

(j) (No change.)

(k) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 56. Receipt of the Record by Court of Appeals

(a) Duty of Clerk on Receiving Transcript. The clerks of
the courts of appeals shall receive the transcripts delivered and
sent to them, and receipt for same is required; but they shall
not be required to take a transcript out of the post office or
any express office, unless the postage or charges thereon be
fully paid. Upon receipt of the transcript, it shall be the duty
of the clerk to examine it in order to ascertain whether or not,
in case of an appeal, a proper appeal bond, notice of appeal or
affidavit in 1lieu thereof (when bond is required) have been
given; and in case of a writ of error, whether or not the peti-
tion and bond or affidavit in lieu thereof (when bond is re-
quired) appear to have been filed. If. it seems to }ip [the
clerk] that thé appeal or writ of error has not been duly per-
fected, }¢ [the clerk] shall note on the transcript the day of
its reception and refer the matter to the court. If upon such
reference the court shall be of the opinion that the transcript
shows that the appeal or writ of error has been duly perfected,
EH¢y [it] shall order the transcript to be filed as of the date
of its reception. If ‘not, #W¢y [it] shall cause notice of the
defeét to issue to the attorneys of record of the appellant, to
the end thatrfhey may take steps to amend the record, if it can
be done; for which a reasonable time shall be allowed. If the
transcript does not show the jurisdiction of the court, and if[,]

after notice[,] it p¢/fgt [is not] amended, the appeal shall be

- dismissed.
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If a transcript, properly endorsed (when endorsement is

required), 1is received by the clerk within the time allowed by

these rules, K¢ [the clerk] shall endorse his [or her] filing

thereon, showing the date of its reception, and shall notify both
appellant and the adverse party of the receipt of the transcript.-
If it is not properly endorsed, or an original transcript is
received after the time allowed, the clerk shall, without filing
it, make a memorandum upon it of the date of its reception and
keep it in his [or her] office subject to the direction of the
person who applied for it or to the disposition of the court, and
shall notify the person who applied for a transcript why it has
not been filed. The transcript shall not‘be filed until a proper

showing has been made to the court for its not being properly

endorsed or received in proper time, and upon this being done,
the court may order it filed, if the rules have been complied
with, upon such terms as may be deemed proper, having respect to
the rights of the opposite party.

(b) Duty of Clerk on Receiving Statement of Facts. Upon
receipt of a statement of facts, the clerk shall ascertain if it
is presented within the time allowed and also if it has been
properly authenticated in accordance with these rules. If the
clerk finds that the statement of facts is presented in time and
has been certified by the official court reporter, the clerk
shall file it forthwith; otherwise, the clerk shall endorse
thereon the time of the receipt of such statement of facts, hold

the same subject to the order of the court of appeals, and notify

00096
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the party (or Kig [the party’s] attorney) tendering the statement

of facts of the action and state the reasons therefor.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 57. Docketing the Appeal

(a) (No change.)

(b) Attorneys’ Names. Before an attorney has filed his [or
her] brief he [or she] may notify the clerk in writing of the
fact that he [or she] represents a named party to the appeal,

which fact shall be py/flh¢ /¢lérk noted [by the clerk] upon the

docket, opposite the name of the party for whom K¢ [the attorney]
appears, and shall be regarded by the court as having whatever
effect is given to the appearance of a party to a case without

[a] brief [having been] filed. After briefs have been filed, the

name of the attorney or attorneys signg¢d/#¢[ing] the brief shall
be entered by the clerk on the docket, opposite the name of the
appropriate party if such names have not already been so entered.

The clerk shall add the names of additional counsel [up]on

request.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

00098



TRAP 59. Voluntary Dismissal

(a) Civil cases.
(1) The appellate court may finally dispose of an
appeal or writ of error as follows:
(A) In accordance with an agreement signed by all
parties or their attorﬁeys and filed with the clerk; or
(B) On motion of appellant to dismiss the appeal
or affirm the judgment appealed from, with notice to
all other parties; provided, that no other party shall
be prevented from seeking any appellate relief Wh¢ [it]

would otherwise be entitled to.

[COMMENT TO 1990 CHANGE: Textual corrective change onlv.]
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TRAP 72. Motions to Dismiss for Want of Jurisdiction
Motions to dismiss for want of jurisdiction to decide the
appeal and for such [other] defects as defeat the jurisdiction in
the particular case and [which] cannot be waived shall also be
made, filed and docketed within thirty days after the filing of.
the transcript in the court of appeals; provided, however, if
made afterwards they may be entertained by the court upon such

terms as the court may deem just and proper.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 74. © Requisites of Briefs

Briefs shall be brief. Briefs shali be filed with the Clerk
of the Court of Appeals. They shall be addressed to ”The Court
of Appeals” of the correct @ypréng /Judi¢idl /p [d]istrict. In
civil cases the parties shall be designated as “Appellant” and.
”"Appellee”, and in criminal cases as ”“Appellant” and ”State”.

(a) (No change.)

(b) - (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£f) (No change.)

(9) (No change.)

(h) (No change.)
(i) (No change.)
(J) (No change.)
(k) (No change.)
(1) (No change.)
(m) (No change.)
(n) (No change.)
(o) (No change.) *

(p) (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 79. Panel and En Banc Submission

(a) (No change.)
(b) (No change.)
(c) (No change.)
(d) (No change.)
(e) A hearing or rehearing en banc is not favored and

should not be ordered ¢¢¢é¢pf [unless consideration by the full

court is necessary to secure or maintain uniformity of its
decisions or] in extraordinary circumstances. A vote need not be
taken to determine whether a cause shall be heard or reheard en
banc unless a justice of the en banc court requests a vote. If a

vote is requested and a majority of the membership of the en banc

court vote to hear or rehear the case en banc, the case will be
heard or reheard en banc; otherwise, it will be decided by a

panel of the court.

[COMMENT TO 1990 CHANGE: To provide for en banc review by courts
of appeals where necessary to secure or maintain uniformity of

court decisions between or among panels of justices.]
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TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinion. The court of appeals shall hand
down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary to final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion. /yWAi¢h /gheuld
oY /pe/puplished/

(b) .Signing of Opinions. A majority of the justices
participating in the decision of the case shall determine whether
the opinion shall be signed by a justice or issued per curiam.
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a panel.

[#) [c)] Determination to Publish. A majority of the
justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any inter-
ested person. On each opinion a notation shall be made to
"publish” or ”do not publish.”

[¢) [(d)] Standards for Publication. 2an opinion by a court
of appeals shall be published only if, in the judgment of a
majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, orA applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal
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issue of continuing public interest; (3) criticizes existing law;

i
AR

or (4) resolves an apparent conflict of authority.

(&) [(e)] Concurring and Dissenting Opinions. Any justice
may file an opinion concurring in or dissenting from the decision
of the court of appeals. A concurring or dissenting opinion may.
be published if, 1in the judgmenﬁ of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shéll be published as well.

(f) (No change.)

(g) (No change.)

(h) Order of the Supreme Court. Upon the grant[, denial,]
or refusal of an application for writ 6f error, VheEigy /by

SUEY IGIL /Y EENBAL /BF /BY /YRTUEAL [ [¥#VEr#LPLe /¢¥¥o¥/ an opinion

previously unpublished shall forthwith be released for publica-

tion, if the Supreme Court so orders.

(i) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 91. *  Copy of Opinion and Judgment to Attorneys, Etc.

Oon the date an opinion of an appellate court is handed down,

it shall be the duty of the clerk of the appellate court to mail

or deliver to the clerk of the trial court, to the trial judge.

who tried the case, and to one of the attorneys for the plain-
tiffs or the State and one of the attorneys for the defendants a
copy of the opinion delivered by the appellate court and a copy
of the judgment rendered by such appellate court asventered in
the minutes. The copy received by the clerk of the trial court
shall be Py /Wit filed among the papers of the cause 1in such
court. When there is more than one attbrﬁey on each side, the
attérneys may designate.in advance the one to whom the copies of
the opinion and judgment shall be mailed. In criminal cases,
copies shall also be provided to the State Prosecuting Attorney,
P. O. Box 12405, Austin, Texas 78711 and to the Clerk of the

Court of Criminal Appeals and any appellant representing himself.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 100. Motion and Second Motion for Rehearing

(a) (No change.)

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£f) En Banc Reconsideration. A majority of the justices of
the court en banc may order an en banc reconsideration of any

decision of a panel within Fiffé¢n/AAYs /ATLEr /PUeh /Ag¢idion /18

1¢#vgd [the period of the court’s plenary jurisdiction] with or

without a motion for reconsideration en banc. A majority of the
jusﬁices may call for an en banc review by (1) notifying the
clerk in writing within. said filftéén /Ady period, or (2) by
written order issued within said fifféén/day period, either with
or without en banc conference. In such eQent, the panel decision
shall not become final, and the case shall be resubmitted to the
court for an en banc review and disposition.

(g) (No change.)

[COMMENT TO 1990 CHANGE: To provide that en banc review may be

conducted at any time within the period of plenary ijurisdiction

of a court of appeals.]

00106



ﬁ;ﬁ SECTION NINE. APPLICATION FOR WRIT OF ERROR

AND BRIEF IN RESPONSE [IN THE SUPREME_ COURT]

TRAP 130. Filing of Application in Court of Appeals
(a) (No change.)

(b) [Number of Copies;] Time and Place of Filing. [Twelve

copies of] 7T[tlhe application shall be filed with the Clerk of

the Court of Appeals within thirty days after the overruling of
the last timely motion for rehearing filed by any party.
(c) (No change.)

(d) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 133. Orders on Applications for Writ of Error

(a) (No change.)

(b) Conflict in Decisions. In cases of conflict papgd/ip
[under] subsection (a)(2) of section 22;001 of the Government
Code, the Supreme Court will grant the application for writ of.
error, unless it is in agreement with the decision of the court
of appeals in the case in which the application is filed. 1In
that event said Supreme Court will so state in its order, with
such explanatory remarks as may be deemed appropriate. If the
decision of the court of appeals is in conflict with an opinion
of the Supreme Court, 1is contrary to the Constitution, the
statutes or any rules promulgated by thé Supreme Courf, the
Supfeme Court may, upon dgranting writ of error and without
hearing argument in the case, reverse,A reform or modify the
judgment of the court of appeals, making, at the same time, such
further orders as may be appropriate.

(c) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 134. When Application [Denied,] Dismissed or Refused
When the application shall have been filed for a period of

ten days, if the court determines to [deny,] refuse[,] or dismiss

the same, whether or not the respondent has filed a brief in

response, the clerk of the court will retain the application,
together with the record and acéompanying papers, for fifteen
days from the date of rendition of the Jjudgment [denying,]
refusing or dismissing the writ. At the end of that time, if no
motion for rehearing has been filed, or upon the overruling or
dismissal of a motion for rehearing, the Clerk of the Supreme

court shall transmit to the court of appeals a certified copy of

the orders denying[, refusing] or dismissing the application and
of the order overruling the motion for rehearing and shall return
all filed papers to the Clerk of the Court of Appeals, except the
application for writ of error, any brief in response and any

other briefs filed in the Supreme Court.

(COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 135. Notice of Granting, Etc.

When the Supreme Court grants, [denies,] refuses, or dis-
misses an application for writ of error or a motion for rehear-
ing, the clerk of the court shall notify the parties or their

attorneys of record by letter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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SECTION TEN. DIRECT APPEALS [TO THE SUPREME COURT]

[COMMENT TO 1990 CHANGE:

Textual corrective change only.]
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TRAP 160. Form and Content of Motions for Extension of Time
All motions for extension of time for filing an application
for writ of error shall be filed in, directed to, and acted upon

by the Supreme Court. [Twelve copies of the motion for extension

of time shall be filed in the Supreme Court.] A copy of the.
motion shall [also] be filed at the same time in the court of
appeals and the Clerk of the Supreme Court shall notify the court
of appeals of the action taken on the motion by the Supreme
Court. Each such motion shall specify the following: .

(a) the court of appeals and the date of its judgment,
together with the number and style of the case;

(b) the date upon which the last timély motion for rehear-
ing'was overruled;

(c) the deadline for filing the application; and

(d) the facts relied upon to reasonably explain the need

for an extension.

[COMMENT TO 1990 CHANGE: To provide that 12 copies of a motion

for extension be filed.)
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TRAP 172. Argument

(a) Time. In the argument of cases in the Supreme Court,

each side may be allowed #hiy#y [twenty-five] minutes in the
argument at the bar, with fiffé¢p [ten] minutes more in conclu-
sion by petitioner. In cases involving difficult questions, the.
time allotted may be extended by the court, provided application
is made before the day of argument. The court may, in its
discretion, shorten the time for argument. It may also align the
parties for purposes of presenting oral argument.
(b) (No change.)

(c) (No change.)

(COMMENT TO 1990 CHANGE: To reduce standard times for oral

submissions. ]
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TRAP 182. Judgment on Affirmance or Rendition

Text as amended by the Supreme court effective January 1,
1988. See also téxt as adopted by the Court of Criminal Appeals,
post.

(a) (No change.)

(b) Damages for Delay. Whenever the Supreme Court shall
determine that application for writ of error has been taken for
delay and without sufficient cause, then the court méy//¢¢/p¢t¢
of/1vé [ Ihdgneny/ award each prevailing respondent an amount not
to exceed ten percent of the amount of damages awarded to such
respondent as damages against such petitioner. If there is no
amoﬁnt awarded to the ‘prevailing' respondent as money damages,
then the court may award//#g/part/of/itd/ivddneént/ each prevail-
ing respondent an amount not to exceed ten times the total
taxable costs as damages against such petitioner.

A request for damages pursuant to this rule, or an imposi-
tion of such damages without request, shall not authorize the
court to consider allegations or error that have not been other-

wise properly preserved or presented for review.

[COMMENT TO 1990 CHANGE: To provide for sanctions whether or not

the court renders a judgment.]

00114



TRAP 190. Motion for Rehearing

(a) Time for Filing. (No change.)

(b) Contents and Service. (No change.)

(c) Notice of the Motion. (No change.)

(d) Answer and Decision. (No change.)

({(e) Extensions of Time. An extension of time may be
granted for late filing in the Supfeme Court of a motion for

rehearing, if a motion reasonably explaining the need therefor is

filed with the Supreme Court not later than fifteen days after

the last date for filing the motion.])

[COMMENT TO 1990 CHANGE: To conform with Rule 54(c) providing

00115
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SECTION TWELVE. SUBMISSION AND ORAL ARGUMENT [IN THE SUPREME

-COURT}

SECTION THIRTEEN. DECISION, JUDGMENT AND MANDATE [IN THE_ SUPREME

COURT]

SECTION FOURTEEN. MOTION FOR REHEARING [IN THE SUPREME COURT]

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS [IN

THE COURT OF CRIMINAL APPEALS]

SECTION EIGHTEEN. REHEARINGS AND MANDATE [IN THE COURT OF

CRIMINAL APPEALS]

i

<

72

§

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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APPENDIX FOR CRIMINAL CASES
TEXAS RULES OF APPELLATE PROCEDURE

Adopted by orders of the Supreme Court and the Court of

Criminal Appeals April 10, 1986
Effective September 1, 1986

This appendix, adopted by order of the Court of Criminal
Appeals on April 10, 1986, effective September 1, 1986, to apply
to criminal cases and criminal law matters, preserves the sub¥
staﬁce of Rule 201 and Forms 3, 4, and 5 of the former Rules of
Post Trial and Appellate Procedure in Criminal Cases which were
repealed effective September 1, 1986, by another order of April

10, 1986,
Rule 1. The Record on Appeal

Pursuant to the provisions Rule 51(c) and 53(h), the Court
of Criminal Appeals directs that a record consisting of tran-
script and statement of facts (formerly transcription of court
reporter’s notes) in case of an appeal or writ of error (Article
44.43, C.C.P.) from trial court to an appellate court shall be

prepared in accordance with applicable Rules in the following

formats, respectively:

00117



AT il
% f 1
e

(a)

Transcript

(1)

(2)

(3)

(No change.)

(No change.)

The front cover page shall be labeled in bold type

#TRANSCRIPT” and it shall state the number and style of

the

criminal case, the court in which the case is

pending, the name of the judge presiding and the names

and
The
was
his

for

mailing addresses of attorneys for the parties.
Clerk shall endorse thereon the day the transcript
transmitted to the court of appeals and shall sign
name officially thereto, an& shall provide a space

the Clerk of the Court of Appeals to endorse his

filing thereon, showing the date received, and to enter

the

docket number assigned to the cause. For those

purposes the following form will be sufficient.

In the

Texas,

TRANSCRIPT

(Trial Court) No.

District (County) Court of ~ County,

Honorable , Judge Presiding.

00118



, Appellant

vs.

The State of Texas

Appealed to the Court of Appeals for the SUPYéng /FYdleial
District of Texas, at , Texas.

Appellate Attorney for Appellant: Appellate Attorney for State:

(name) (name)

(address) (address)
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Delivered to Court of Appeals for the Pupréne /JUdi¢idl
District of Texas, at , Texas on the day of
, 19 .
(signature

(name of trial court clerk

(title

(Court of Appeals) Cause No.

Filed in the Court of Appeal for the PUPYéng /JUdi¢gidl
District of Texas, at , Texas this day of
, 19
, Clerk
By , Deputy
VOLUME ___ -

(4) (No change.) *

(5) (No change.)

(6) (No change.)

(7) (No change.)

(b) Statement of Facts. (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective change only.]
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. HEID OVER FROM MAY S8 1YaaRis @

KOONS, RASOR, FULLER & McCURLEY
A PROFESSIONAL CORPORATION

WILLIAM C. KOONS . ATTORNEYS AND COUNSELORS
BOARD CERTIFIED- FAMILY LAW 2311 CEDAR SPRINGS ROAD, SUITE 300
AND CIVIL TRIAL LAW DALLAS, TEXAS 75201
TEXAS BOARD OF LEGAL SPECIALIZATION

214/871-2727 /

REBA GRAHAM RASOR - WILLIAM V. DORSANEO,
BOARD CERTIFIED- FAMILY LAW OF COUNSEL
TEXAS BOARD OF LEGAL SPECIALIZATION .

KENNETH D. FULLER
BOARD CERTIFIED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

MIKE McCURLEY

. BOARD CERTIFIED- FAMILY LAW . M C l
. TEXAS BOARD OF LEGAL SPECIALIZATION ,
R ROBERT E. HOLMES JR. }
BOARD CERTIFIED~FAMILY LAW
[ . TEXAS BOARD OF LEGAL SPECIALIZATION R <«
' KEVIN R. FULLER - '
PHILIP D. HART, JR. .
- February 11, 1988 :
i | [\ l
Mr. Luther Soules, III _ '
Soules, Reed & Butts ‘ '

800 Milam Bldg.
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you for your recent presen-
tation on the 1988 rules changes to the family law section of the
Dallas Bar Association. I have heard nothing but good comments.

I was recently contacted by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family l
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under con-
. sideration. The Legislative Committee was of the opinion that it l
would be unwise to deal with the expunction or sealing of records

only as it related to family law cases and more specifically with
"matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the pro-
mulgation of some general admonissions against such action by our
presiding judge. I am informed also that this subject is

starting to rear its ugly head in several of the metropolitan
areas. :

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one*do not want to single l
out cases ivolving child abuse and take on the very emotionally

i involved group which has been involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be l
drafted setting forth guidelines and procedures for the court to

follow in the sealing of cases and the expunging of records in

1

certain cases. - There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger.

S
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"

Mr. Luther Soules, III
February 11, 1988
Page 2

I enclose Larry Praeger's memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal Procedure.

I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next

meeting of the Supreme Court Advisory Committee having to do with
rules changes. ' ' '

Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to
us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Respectfully, /C

Kenneth D. Fuller

e

KDF/j1j

Enclosure

~¢cc: Lawrence Praeger
" Jack Sampson
Harry Tindall

g

i

- 00122



PERINI & CARLOCK
ONE TURTLE CREEK VILLAGE, SUITE 300
OAK LAWN AT BLACKBURN
DALLAS, TEXAS 75219

TELEPHONE 2!14 521-0390
VINCENT WALKER PERINI, P.C.*

DAVID CARLOCK, P.C.** MEMORANDUM
LARRY HANCE®" TEXAS BOARD OF LEGAL SPELCIALIZATION
JUDY M. SPALDING

’ January 2 2 19 8 8 e% BOARO CERTIFIED - FAMILY LAW
LAWRENCE J. PRAEGER 4 .

TEXAS BOARD OF LEGAL SPECIALIZATION .

® BOARD CERTIFIED - CRIMINAL LAW

TO: Ken Fuller

"FROM: Larry Praeger

RE: Expunction of records relating to a false allegation
of child abuse

We have several cases pending on both the family and criminal
sides of our law firm that have dealt with allegations of child
abuse that have proven to be unfounded., Some of these cases have
produced an arrest and a subsequent "No Bill" by the grand jury.

When a case is no-billed (and under certain other circumstances),
a defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article is attached). The purpose of this law is obvious, it
protects the innocent person from the opprobrium associated with
evidence of criminal charges existing 'in public records. ’

These expunctions are granted routinely. After a brief hearing l
the Court orders that all records and files relating to the

arrest be destroyed -- this includes court indices of cases
filed. '

I believe a person should have the same right to be free of

-~ records of a false allegation in a civil lawsuit that he/she does
“in criminal litigation.

" An argument can be made that the Department of Human Services is
an agency for the purpose of Article 55. However, in order to
avoid lengthy litigation that would probably require an appellate
.court opinion, I think legislation should be enacted giving a
person a right to expunge Department of Human Services records

and court files in a suit affecting the parent child relatlonshlp
under certain limited conditions.

1) Amend Article 55, Texas Code of Criminal Procedure to
specifically include Department of Human Serv1ces
investigations of child abuse.

2) In a suit affecting the'parent—child relationship, authorize
the clerk to obliterate all references to child abuse unless

I
Possible procedures: '



January 22, 1988
Page 2

3)

34)

5)

the judge hearing the case makes an affirmative
finding that the allegations are true.

Amend the Family Code to require that in all suits affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the

District Court directs otherwise.

Require the Department of Human Services to destroy its

records unless: .

a) a criminal case is filed within a specified time; or

b) the judge in the suit affecting the parent-child
relationship makes an affirmative f£inding that the
allegations are true.

Create a cause of action for an individual to sue the
Department of Human Services for negligent disclosure of
Department of Human Services information relating to any
investigation.

These are just some ideas: The concept is to provide the same
protection on the civil side of the docket that the expunction
statute does on the criminal.

I will be happy to work with you on this in any way possible., I
appreciate your interest and look forward to your comments.

Tle
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MISCELLANEQUS PROCEEDINGS

changes in such procedure have been intentionally
made. This Act shalil be construed to be an indepen-
dent Act of the Legislature, enacted under its cap-
tion, and the articles contained in this Act, as re-
vised, rewritten, changed, combined, and codified,
may not be construed as a continuation of former
laws except as otherwise provided in this Act. The
existing statutes of the Revised Civil Statutes of
Texas, 1925, as amended, and of the Penal Code of
Texas, 1925, as amended, which contain special or
specific provisions of criminal procedure covering
specific instances are not repealed by this Act.

(b) A person under recognizance or bond on the
effective date of this Act continues under such
recognizance or bond pending final disposition of
any action pending against him.

[Acts 1965, 59th Leg., p. 317, ch. 722, § 1

eff. Jan. |
1966.]

Art. 54.03. Emergency Clause

The fact that the laws relating to criminal proce-
dure in this State have not been completely revised
and re-codified in more than a century past and the
further fact that the administration of justice, in the
field of criminal law, bhuas undergone changes,
through judicial construction and interpretation of
constitutional provisions, which have been, in cer-
tain instances, modified or nullified, as the case may
be, necessitates important changes requiring the
revision or modernization of the laws relating to
eriminal procedure, and the further fact that it is
desirous and desirable to strengthen. and to con-
form, various provisions -in such laws to current
interpretation and application, emphasizes the im-

portance of this legislation and all of which. togeth-

er with the crowded condition of the calendar in
both Houses, create an emergency and an impera-
tive public necessity that the Constitutional Rule

- requiring bills to be read on three several days be
suspended, and said Rule is hereby suspended. and

that this Act shall take effect and be in force and
effect from and after 12 o'clock Meridian on the 1st

day of January, Anno Domini, 1966, and it is s0
enacted.

[Acts T9R5, 29th Tar . p. 217, ¢h. 7220 8 1. off. Jan. 1,
1906, : ’

CHAP’I‘I-.R FIFTY-FIVE. !-“(PU\CTI()\ OF
* CR!\”VAL RFCORDS

Article

n5.01.  Right to Expunction.
55.02.  Procedure for Fxpunction.
5003, Effect of Expuncuon,

H
1
'
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i
'
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i
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Art. 55.02

Article
55.04.
§5.05.

Violation of Expunction Qrder.
Notice of Right to Expunction,

Acts 1979, 66th Leg., p. 1353, ch. 603,
which by § 1 amended this Chapter 55,
provided in § 3:

“dny law or portion of a law that con-
Slicts with Chapter 35, Code of Criminal

~~ "Procedure, 1965, as amended. is repealed

to the e.rtent of the conﬂxcL

‘Art. 55.01. nght to Expunction _3"

A person who has been arrested for commission
of either a felony or misdemeanor is entitled to have
all records and files relating to the arrest expunged
if each of the following conditions exist:

{1) an indictment or information charging him
with commission of a felony has not been presented
against him for an offense arising out of the trans-
action for which he was arrested or, if an indictment
or information charging him with commission of a
felony was presented, it has been dismissed and the
court finds that it was dismissed because the
presentment had been made because of mistake,
false information, or other similar reason indicating
absence of probable cause at the time of the dismis-
sal to believe the person committed the offense or

_because it was void;

(2} he has been released and the charge, if any,
has not resulted in a final conviction and. is no
longer pending and there was no court ordered
supervision under Article 42.13, Code of Criminal
Procedure, 1965, as amended. nor a conditional dis-
charpe under Section 4.12 of the Texas Controlled
Substances Act (Article 4476-15, Vernon's
Civil Suitutes); and

Texas

(3) he has not been convicted of a felony in the
five vears preceding the dute of the arrest,
[Acts 1977, 65th Leg., po 1880, ch. 747, § 1, eff. Aup. 29,
1977, Amended by Acts 1979, 6i6th Taeg., p. 1333, ch. 604,
§ 1, eff. Aup. 27, I‘h')] - .

et "
- -.-.-.-4‘

{Art 55.02. l’rucedure for hxpuncu(m

"See. L (ad A person who s “éntited to expunc-
tion of records and files under this chapter may file
an ex parte petition for expunction in a districe
court for the county in which he was arrested.

(hy The petitioner shall include in the petition a
List of all law enforcement apgencies, jails or other
detentjon facilities, magistrates, courts, prosecuting
attorneys, correctional facilities, central state depos.
iortes of ceriminal records, and other officials or
aenctes ar other entities of this state or of any

.........'..'....... N




Art. 55.02

political subdivision of this state and of all central
federal depositories of criminal records that the
petitioner has reason to believe have records or files
that are subject to expunction.

Sec. 2. The court shall set a hearing on the
matter no sooner than thirty days from the filing of
the petition and shall give reasonable notice of the
hearing to each official or agency or other entity
named in the petition by certified mail, return re-
ceipt requested, and such entity may be represented
by the attorney responsible for providing such agen-
cy with legal representation in other matters.

Sec. 3. (a) If the court finds that the petitioner
is entitled to expunction of any records and files
that are the subject of the petition, it shall enter an
order directing expunction and directing any state
agency that sent information concerning the arrest
to a central federal depository to request such de-
pository to return all records and files subject to the
order of expunction. Any petitioner or agency pro-
testing the expunction may appeal the court’s deci-
sion in the same manner as in other civil cases.
When the order of expunction is final, the clerk of

the court shall send a certified copy of the order by

cial or agency or other entity of this state or of any
political subdivision of this state named in the peti-
tion that there is reason to believe has any records..
or files that are subject to the order. The clerk

certified mail, return receipt requested, to each offi- i

'

shall also send a certified copy by certified mail,
return receipt requested, of the order to any central
federal depository of criminal records that there is
reason to believe hus any of the records, together
with an explanation of the effect of the order and a
request that the records in possession of the deposi-
tory, including any information with respect to the

proceeding under this article, be destroyed or re-
turned to the court.

(b) All returned receipts received by the clerk
from notices of the hearing and copies of the order
shall be maintained in the file on the proceedings
under this chapter.

Sec. 4. (a) If the state establishes that the peti-
tioner is still subject to convictivn for an offense
arising out of the transaction for which he was
arrested because the statute of limitations has not
run and there is reasonable cause to helieve that the
state may proceed apainst him for the offense, the
court may provide in its order that the law enforce-
ment agency and the prosecuting allorney respon-
sible for investigating the offense may retun any
records and files that are necussary to the investiyga-
tion.

-
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CODE OF CRIMINAL PROCEDURE

(b) Unless the petitioner is again arrested for or .
charged with an offense arising out of the transae- -
tion for which he was arrested, the provisions of
Articles 55.03 and 55.04 of this code apply to files
and records retained under this section.

Sec. 5. (a) On receipt of the order, each official
or agency or other entity named in the order shall:

(1) return all records and files that are subject to
the expunction order to the court or, if removal is
impracticable, obliterate all portions of the record or
file that identify the petitioner and notify the court
of its action; and

(2) delete from its public records all index refer-
ences to the records and files that are subject to the
expunction order.

(b) The court may give the petitioner all records
and files returned to it pursuant to its order.

{c) If an order of expunction is issued under this
article, the court records concerning expunction pro-
ceedings are not open for inspection by anyone
except the petitioner unless the order permits reten-
tion of a record under Section 4 of this article and
the petitioner is again arrested for or charged with
an offense arising out of the transaction for which
he was arrested. The clerk of the court issuing the
order shall obliterate all public references to the
proceeding and maintain the files or other records in
an area not open to inspection.

[Acts 1977, 65th Ley., p. 1880, ch. 747, § 1, eff. Aug. 29,
1977, Amended by Acts 1979, 66th Leg., p. 1333, ch. 604,
§ Loeff. Awe. 27, 1979

L R ]

Art. 55.03. Effect of Expun

o e & e

ction

. e it AT S T

After entry of an expunction order:

(1) the release, dissemination, or use of the ex-
punged records and files for any purpose is prohibit-
ed:

(2) except as provided in Subdivision 3 of this
article, the petitioner may deny the occurrence of
the arrestand the existence of the expunction order;
and

1) the petitioner or any other person, when ques-
tioned under oath in a criminal proceedings about an
arrest for which the records have been expunged,
may stite only that the matter in question has been
ANIUINET e,
eXpYIK |

JACts 15T, 65h Lo, po 1880, ch, 47, § L eff Auge 29,
995 Amended by Aets 1979 d6th Taege | po B3, ch o)
§ Loefl Auge 27, 10970
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Vlolahon of Expunctlon Order

PRSP

Art 55.04

Sec. 1. A person who acquxres knowledge of an
arrest while an officer or employee of the state or
of any agency or other entity of the 'state or any
political subdivision of the state and who knows of
an order expunging the records and files relating to
that arrest commits an offense if he knowingly
releases, disseminates, or otherwise uses the
records or files.

Sec. 2. A person who knowingly fails to return
or to obliterate identifying portions of a record or

file ordered expunged under this chapter commits
an offense.

Sec. 3. An offense under this article is a Class B
misdemeanor.

[Acts 1977, 65th Leg., p. 1880, ch. 747, § 1, eff. Aug. 29,
1977. Amended by Acts 1979, 66th Leg.. p. 1333. ch. 604,
§ 1, eff. Aug. 27, 1979.]

Art. 55.05. Notice of Right to Expunction

On release or discharge of an arrested person, the
person responsible for the release or discharge shall
give him a written explanation of his rights under
this chapter and a copy of the provisions of this
chapter.

[Acts 1977, 65th Leg.. p. 1880, ch. 747, § 1. eff. Aug. 29,
1977. Amended by Acts 1979, 66th Leg.. p. 1333, ch. 604,
§ 1. eff. Aug. 27, 1979.]

CHAPTER 356. RIGHTS OF CRIME VICTIMS

Article

36.01. Definitions.

.02, Crime Victims' Rights.

56.03. Victim Impact Sutement.
56.04. Victim Assistance Coordinutor,
56.05. Reports Required.

Art. 56.01. Definitions

In this chapter:

(1) “Close relative of a deceused victim”™ means a
person who was the spouse of a deccased victim at
the time of the victim’s death or who is a purent or
adult brother, sister, or child of the deceased vietim.

(2) "“Guardian of a victim™ means a person who is
the legal puardian of the victim, whether or not the
legal relationship between the guardian and vietim
exists beciause of the age of the vietim or the
physical or mentld incompetency of the victim.

(3) "Vietim™ means it person who is the vicum of
sexual assault, kidnapping, or agpravated robbery

Art. 56.02

or who has suffered bodily injury or death as a
result of the criminal conduct of another.

[Acts 1985, 69th Leg., ch. 588, § 1, eff. Sept. 1, 1985.]

Art. 56.02. Crime Victims’ Rights

(a) A victim, guardian of a victim, or close rela-
tive of a deceased victim is entitled to the following
rights within the criminal justice system:

(1) the right to receive from law enforcement
agencies adequate protection from harm and threats
of harm arising from cooperation with prosecution
efforts; :

(2) the right to have the magistrate take the
safety of the victim or his family into consideration
as an element in fixing the amount of bail for the
accused:;

(3) the right, if requested, to be informed of rele-
vant court proceedings and to be informed if those
court proceedings have been .canceled or resched-
uled prior to the event:

(4) the right to be informed, when requested, by a
peace officer concerning the procedures in criminal
investigations and by the district attorneyv’s office
concerning the general procedures in the criminal
justice system, including general procedures in
guilty plea negotiations and arrangements;

{3) the right to provide pertinent information to a
probation department conducting a presentencing
investigation concerning the impact of the offense
on the victim and his family by testimony, written
statement, or any other manner prior to any sen-
tencing of the offender;

(6) the right to receive information regarding
compensation to victims of crime as provided by the
Crime Victims Compensation Act (Article 8309-1,
Vernon's Texas Civil Statutes), including informa-
tion related to the costs that may be compensated
under that Act and the amount of compensation,
eligibility for compensation, and procedurés for ap-
plication for compensation under that Act. the pay-
ment of medical expenses under Section 1, Chapter
2949, Acts of the 63rd Legislature, Regular Session,
1973 (Article 4447m, Vernon's Texas Civil Statutes),
for a victim of 2 sexual assault, and when request
ed, to referral to available social service agencies
that may offer additional assistance; and

() the right to be informed, upon request, of
parole procedures, to participate in the parole pro-
vess, to be notfied, if requested, of parole proceed-
yes concerming e defendant in the vicum’s case, to
provide to the Board of Pardons and Paroles for
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To: Justice Nathan Hecht W
Tuther H. Soules T e Gw M “ M " (o
From: Sarah B. Duncan A nem
Date: June 13, 1989 gﬁw’ M
Re: Organization of the Texas Rules of Appellate Procedure

As currently organized, the Texas Rules of Appellate Procedure for the most part
neatly collect in one section all rules relating to practice in the courts of appeals; there
are, however, exceptions. The rules relating to practice in the supreme court are
dispersed over four sections. Moreover, original proceedings practice rules, as well as
those relating to certified questions and direct appeals in the supreme court, sit right in
the middle of the rules governing the normal appellate process. Bill Dorsaneo, at the
last SCAC meeting, said this was the result of the inevitable last minute rush to get the
Texas Rules of Appellate Procedure written, passed, and published and agreed that a
reorganization is in order. I suggest the following reorganization, at least for a starting
point (changes are noted in brackets): :

Section Five: Motions, Briefs, Argument, and Submission in the Courts of Appeals
A Motions in the Courts of Appeals |
B. Briefs and Argument in the Courts of Appeals
C. Submission in the Courts of Appeals
D. Judgments in the Courts of Appeals [now in Section 6]
E. Opinions by the Courts of Appeals [now in Section 6]
F. Rehearing in the Courts of Appeals [now in Section 6]
Section Six: Motions, Briefs, Argument, and Submission in the Supreme Court
A. Motions in the Supreme Court [now in Section 11]
B. Briefs and Argument in the Supreme Court [now in Sections
11 and 12]
C. Submission in the Supreme Court [now in Section 12]
D.  Decision, Judgment, and Mandate in the Supreme Court [now
in Section 13]
E. Rehearing in the Supreme Court [now in Section 14]
Section Seven: Certified Questions to the Supreme Court in Civil Cases [now Section

7 and entitled simply "Certified Questions in Civil Cases"]

Section Eight: Direct Appeals to the_Suprem.e Court [now Section 10]

00128



Section Nine;

Section Ten:

Section Eleven:

Section Twelve:

Orginal Proceedings in Civil Cases [now Section 8 and entitled simply
"Original Proceedings"]

Discretionary Review in Criminal Cases [now Section 15]

Submission, Oral Argument, and Opinions in the Court of Criminal
Appeals [now Sections 17 and 18]

A. Submission, Oral Argumént, and Opinions [now Section 17]
B. Rehearings and Mandate [now Section 18]

Direct Appeals and Extraordinary Matters in the Court of Criminal
Appeals (including postconviction applications for writ of habeas
corpus)[now Section 16]

If this organizational scheme is used, I think the only rules that will need to be moved
are as follows: Rules 88 regarding "Execution on Failure to Pay Costs in Civil Cases"
and 91 regarding "Copy of Opinion and Judgment to Attorneys, Etc." will need to be
moved to Section Two ("General Provisions"), since there is no supreme court or court
of criminal appeals counterparts; Rule 101 regarding "Reconsideration on Petition for
Discretionary Review" will need to be moved to Section Ten.

0012!
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W. CHARLES CAMPBELL ). KEN NUNLEY . y
CHRISTOPHER CLARK JUDITH L RAMSEY TENTH FLOOR (512) 224-7073
HERBERT CORDON DAVIS SUSAN SHANK PATTERSON REPUBLIC OF TEXAS PLAZA - AUSTIN
SARAH B. DUNCAN SAVANNAH L ROBINSON

MARY S. FENLON MARC ). SCHNALL * 175 EAST HOUSTON STREET (512) 327-4105
GEORGCE ANN HARPOLE LUTHER H. SOULES Il ™ SAN ANTONIO, TEXAS 78205-2230

LAURA D. HEARD WILLIAM T. SULUIVAN

RONALD ). JOHNSON JAMES P. WALLACE ¢ (512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

June 21, 1989

Mr. Michael A. Hatchell

Ramey, Flock, Hutchins, Jeffus,
Crawford & Harper

P. O. Box 629

Tyler, Texas 75710-0629

Mr. Russell McMains

Edwards, McMains & Constant
P.O0. Drawer 480 '
Corpus Christi, Texas 78403

Re: Organization of the Texas Rules of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a memorandum sent to me by
Sarah B. Duncan regarding reorganizing the Texas Rules of
Appellate Procedure. Please be prepared to report on this matter

at our next SCAC meeting. I will include the matter on our next
agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

ery truly yours,

LUTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Justice Nathan L. Hecht
Honorable Stanley Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5

901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 7874G TEXAS BOARD OF LECAL SPECIALIZATION
(5i2) 328-5511 ! BOARD CERTIFIED CIVIL TRIAL LAW
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 120! $ BOARD CERTIFIED CIVIL APPELLATE LAW
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473 * BOARD CERTIFIED COMMERCIAL AND
(512) 883-7501 RESIDENTIAL REAL ESTATE LAW
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. 70: ALL JUDGES f"
FROM: SAM HOUSTON CLINTON, Rules Committee Chair
RE: Recommendations on SCAC proposed TRAP amendments

U
wa(& DATE: - JUNE 23, 1989

MEMOQ

proposed amendments to Texas Rules of Appellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committ2e from Luthar H. Soules III,

X . '
\?é>< The Rules Committ2e recommends that the Court adopt all

Chairman, but with the following modifications.

7

When an appeal or original proceeding is docketed, the

clerk shall mail a copy of the court's local rules to

Rule 1: Add to the last sentence "who requests it," so that
tha sentence would read:

all counsel of record who requests it.

"To provide prosecuting attorneys and criminal defense attorneys
located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one 1is

counsel is redundant and, frankly, wasteful.

Rule 20. Begin the first bracketed sentencz with
cases," so the sentence would read:

’

In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of

ervror and any addendum containing statutes,
regulations, etc.

rules

"In civil l



Rules Committee - Memo -2~

.

On the criminal side, we no longer impose a fifty page
limitation on briefs.

Also, optionally, add to the comhent "conformably with Rules
74(h) and 136(e)," so that comment would read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
~and 136(e). :

After headings Efor sections twelve, thirteen and
fourteen, insert:

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

SHC

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman;/’/
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TRAP 4.  Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the attorneys for
the party/ [and] shall give the State Bar of Texas identification
number, the mailing address and felephone:number of each attorney
whose name is signed thereto//#pd/#RALL/E¥Are/LRAY/A/¢EDY /BE/ L1E
BPAPEY /WAS /PEen /ARLIVEYEd /oY /HALLEA /1P [ SAEIH /Gy OUD /PF /ppPPBiLe
PAYEIg#/PY /¥helY /¢pUngd]. A party who is not represented by an
attorney shall sign his brief and give his address and telephone
number. TRE/ELALEREAL/BE/SLYVIER /T /PPPPRLILE /DAY LIES /DY /P1E /YWD
1$/¢¢¢/¢/11¢¢¢$¢§/¢¢¢¢f¢¢¥/$M¢1l/b¢/V¢¥ifi¢¢/bY/¢ff1¢¢71¢/

(b) Filing. The filing of records, briefs and other papers
in the appellate court as required by these rules shall be made
by filing them with the clerk, except that any justice of the
court may permit the.papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
* the proper clerk by first-classAUnited States mail in an envelope
. or wrapper properly addressed and stamped and is deposited in the

mail @pé /AAY /oY /npré /Péfdré [on or before] the last day for

filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed as .filed

in time; provided, however, that a certificate of mailing by the



United States Postal Service or a legible postmark affixed by the

United States Postal Service shall be prima facie evidence of the

date of mailing.

(c)
(d)
(e)
(£)
(9)

(No change.)
(No change.)
(No change.)
(No change.)

Propf /9¢f Service. Papers presented for filing shall

[be served and shall] contain an acknowledgement of service by

the person served or proof of service in the form of a statement

of the date and manner of service and of the names [and address-

es] of the persons served, certified by the person who made the

service.

Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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MEMORANDUM W A / &/ e MM

TO: LHS
FROM: SBD }/ 7/
DATE: June 27, 1989

RE: Proposed TRAP 4

Judge Austin McCloud of Eastland, Texas callé:d today regarding the proposed
changes to TRAP 4. He noted that, because of our deletion in paragraph (a), the last

sentence of paragraph (a) regarding an acknowledgement of service by a pro se litigant
no longer fits. It should be moved to paragraph (g).

A redline is attached.

S.B.D.
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MEMORANDUM
TO: LHS
FROM: SBD"/
DATE: June 28, 1989
RE: Proposed changes to TRAP 4

Judge McCloud called again today and, after further thought, he suggests that the
sentence in TRAP 4(a) requiring a pro se litigant to swear by affidavit to service on
opposing counsel not simply be moved to (g), but rather deleted entirely.

Judge McCloud’s reasoning is that, in criminal cases, the court gets literally
hundreds of pro se motions, and the court knows it will eventually have to hear and
decide those motions. Since they just really don’t have time to keep sending it back for
compliance with this somewhat technical TRAP requirement, they don’t. They simply
decide the motion. Since the rule generally isn’t followed in criminal appeals, Judge
McCloud asks why have it.

On the civil side, pro se appeals are less frequent; however, the supreme court
ruled about ten years ago that pro se litigants should be treated just like attorneys.
Yet, the rule requires a sworn-to acknowledgement of service from a pro se litigant, but
not from an attorney. Judge McCloud’s court, therefore, generally doesn’t follow this
rule in- civil appeals either; the court simply notifies opposing counsel that a brief has
been filed by the pro se litigant. And, as in criminal matters, the court really just wants
to decide the case and move on, rather than running pleadings and briefs back and forth
in an effort to obtain compliance with somewhat technical requirements.

I told Judge McCloud I would write you a memo about this and possibly it could
be put on the agenda for the next meeting.

S.B.D.
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. T0: ALL JUDGES f"
FROM: SAM HOUSTON CLINTON, Rules Committee Chair

RE: Recommendations on SCAC proposed TRAP amendments

DATE: - JUNE 23, 1989

The Rules Committ2e recommends that the Court adopt all
proposed amendments to Texas Rules of Aoppellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committa2e £from Luthar H. Soules III,
Chairman, but with the following modifications.

Rule 1: Add to the last sentence "who requests it," so that
the sentence would read: :

Whan an appeal or original proceeding is docketed, the

clerk shall mail a copy of the court's local rules to
all counsel of record who requests it.

'To provide prosecuting attorneys and criminal defense attorneys

located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one is
counsel is redundant and, frankly, wasteful.

’

Rule 20, Begin the first bracketed sentenc2 with "In civil
cases," so the sentence would read:

In civil cases, an amicus curiae brief shall not exceed
50 pages in-length, exclusive of pages containing the
table of contents, index of authorities, points of

error and any addendum containing statutes, rules
regulations, etc.
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE P.O. BOX 12248 CAPITOL STATION CLERK .

THOMAS R. PHILLIPS JOHN T ADAMS
AUSTIN, TEXAS 78711

JUSTICES ’ (512) 463-1312 EXECUTIVE ANS T
FRANKLIN S. SPEARS . WILLIAM L. WILLIS
C L RAY
RAUL A. GONZALEZ ADMINISTRATIVE: ASST
OSCAR H. MAUZY May 25 ! 1983 MARY ANN DEFIBAUGH

EUGENE A COOK
JACK HIGHTOWER
NATHAN L. HECHT
1LLOYD DOGGETT

Mr. Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the

constitutionality of Rule 749c. Walker v. Blue Water Garden
Apartments, (C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when

x\sﬁanges in the former rules were made. :

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

Sincerely,/éggiégzL_—ﬂ
/ .

than L. Hecht
Justice



- -

"Rules Committee - Memo ~-2-

On the criminal side, we no longer impose a fifty page
limitation on briefs.

Also, optionally, add to the comhent "conformably with Rules
-74(h) and 136(e)," so that comment would read:

- COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
_and 136(e). . )

After headings Eor sections'twelvé, thirteen and
fourteen, insert:

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
- OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

SHC

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman ¢
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July 10, 1989

Mr. Luther Soules

175 E. Houston Street

Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE: Special Report on Modifications to TRAP Rules 47 & 49-
Concerning Security on Appeal

Dear Luke:

Enclosed is a "marked-up" version of Appellant Rules 47 & 49
to reflect;

1) Modification of the standard for security on appeal
in conformity with Senate Bill 134, effective
September 1, 1989, (attached is the Bill and its
enrolled form) and,

Texas Supreme Court's authority to review security
on appeal for excessiveness. This concern was
raised in Justice Kilgarlin's letter to you of April
25, 1988. (attached) I noticed in going through the
Supreme Court Advisory Committee materials from our
May meeting, that the COAJ did not concur in
recommending a rule change to Rule 49(b). (See
attached)

I believe that this addresses all of the concerns raised on
this subject. If I can be of any further assistance in this
matter, please feel free to contact me. I will be present to
report on this matter at our meeting this Saturday.

Sincerely,

S

Elalne A. Carlson
Professor of Law

'l
1303 San Jacinto Street, Houston, Texas 77002-7006 (713) 659-8040 0 O l

2) Modification of Appellant Rule 49 (b) to clarify the l



Rule 47. sSuspension of Enforcement of Judgment Pending
Appeal in Civil cCases

(a) (No change.)

(b) Money Judgment. When the judgment awards recovery
of a sum of money, the amount of the bond or deposit shall
be at least the amount of the judgment, interest, and costs.
The trial court may make an order deviating from this
general rule if after notice to alIlparties and a hearing
the trial court finds that pesting the amount ef the bend eor

depesit wii} ([setting the security at an amount of the

ﬁudqment, interest, and costs would] cause irreparable harm
to the judgment debtor, and net-pesting-sueh-benrd-er-deposit
witt--cause —-no--substantial-harm -te--the -Judgment--ereditor

[setting the security at the lesser amount would not

substantially decrease the degree to which a djudgment

creditor's recovery under the Fjudgqment would be secured

after the exhaustion of all appellate remedies]. In such a

case, the trial court may stay enforcement of the judgment

based upon an order which adequately protebts the judgment

. creditor against any loss or damage occasioned by the

appeal.
(c) (No change.)
(d) (No change.)
(e) (No chénge.)
(f) (No change.)
(g) (No change.)
(h) (No change.)
(i) (No change.)
(J) (No change.)

(k) (No change.)

00140



Rule 47. Suspension of Enforcement of Judgment Pending
Appeal in Civil Cases

Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the Court of Criminal
Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its Jjudgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 4¢ [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.

(b) (No change. _

(c) (No change.

(d) (No change.

(e) (No change.

(£) (No change.

(g9) (No change.

(h) (No change.

(1) (No change.

(3) . (No change.

(k) (No change.

et N e e Nt e e e e
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S.B. No. 134

AN ACT
relating to security for certain judgﬁents pending:appeal.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subtitle D, Title 2, Civil Practice and Remedies
Code, is amended by adding Chapter 52 to read_a§ follows:

CHAPTER 52. SECURITY FOR JUDGMENTS PENDING APPEAL

Sec. 52.001. DEFINITION. In this chapter, "security" means

a bond or deposit posted, as provided by +the Texas Rules of

Appellate Procedure, by a judgment debtor to suspend execution of

the judgment during appeal of the judgment.

Sec. 52.002. BOND OR DEPOSIT FOR MONEY JUDGMENT. A trial

court rendering a judgment that awards recovery of a sum of money,

other than a judgment rendered in a bond forfeiture proceeding, a

personal injury or wrongful death action, a <c¢laim covered by

liability insurance, or a workers' compensation claim, may set the

security in an amount less than the amount of the judgment,

interest, and costs if the trial court, after notice to all parties

and a hearing, finds that:

(1) setting the security at an amount ‘equal to the

amount of the judgment, interest, and costs would cause irreparable

harm to the judgment debtor; and

(2) setting the security - at the lesser amount would

not substantially decrease the degree to which a judgment

creditor's recovery under the judament would be secured after the

exhaustion of all appellate remedies.
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S.B. No. lj
Sec. 52.003. REVIEW FOR SUFFICIENCY. In a manner similar t®

appellate review under Rule 49, Texas Rules of Appellate Procedur

of the sufficiency of the amount of security set by a trial court,

an _appellate court may review the sufficiency of the amount g'

security set by the trial court under Section 52.002.

Sec. 52.004. REVIEW FOR EXCESSIVENESS. (a) In a mannel

similar to appellate review under Rule. 49, Texas Rules of Appella

Procedure, of the sufficiency of the amount of security set vaa

trial court, an appellate court may review for excessiveness thl

amount of security set by a trial court under:

{l) Section 52.002; or l

(2) the Texas Rules of Appellate Procedure if se’curit‘

is not set under Section 52.002.

(b) If the appellate court finds that the amount of securi(l

is excessive, the appellate court may reduce the amount.

Sec. 52.005. CONFELICT WITH TEXAS RULES OF APPELLAT!

PROCEDURE. (a) To the extent that this chapter conflicts with the

Texas Rules of Appellate Procedure, this chapter controls.

supreme court may not adopt rules in conflict with this chapter.

{c) The Texas Rules of Appellate Procedure apply to an

(b) Notwithstanding Section 22.004, Government Code, th‘
:

proceeding, cause of action, or claim to which Section 52.002 does

not apply.

SECTION 2. Section 52.001, Property Code, is amended to real‘l

as follows:

Sec. 52.001. ESTABLISHMENT OF LIEN. Except as provided b)l

00143 | ]



S.B. No. 134

—

Section 52.0011, a [A] first or subsequent abstract of judgment,
when it 1is recorded and indexed in accordance with this chapter,
constitutes a lien on the real property of the defendant located in
the county in which the abstract is recorded and indexed, including
real property acqui}ed after such recording and indexing.

SECTION 3. Subchapter A, éﬁgéfer S§2, Property Code, is
amended by adding Section 52.0011 to read as follows:

Sec. 52.0011. ESTABLISHMENT OF LIEN PENDING APPEAL OF

W ® N 0600 U B W N

JUDGMENT. (a) A first or subsequent abstract of a judgment

10 rendered by a court against a defendant, when it is recorded and

11 indexed under this chapter, does not constitute a lien on the real

12  property of the defendant if:

13 , (1) the defendant has posted security as provided by

14 law or is excused by law from postinq security; and

1211 the court finds that the creation of the lien

16 would not substantially”® increase the degree to which a judgment

17 creditor's recove;y under the Jjudgment would be secured when

18 balanced against the costs to the defendant after the exhaustion of

19 all appellate remedies. A certified copy of the finding of the

20 court must be recorded in the real property records in each county

21 in which ﬁhe abstract of ipdgmeﬁt or a certified copy of the

22 judgment is filed in the abstract of judgment records.

23 (b) The court may withdraw 1its finding under Subsection

24 {(a)(2) at any time the court determines, from evidence presented to

25 it, that the finding should be withdrawn. The lien exists on

26 withdrawal of the finding and on the filing of a certified copv of

i
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10
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12
13
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S.B. No.
the withdrawal of the finding of the court in the real prope

records in each county in which the abstract of judgment or

certified copy of the judgment is filed in the abstract of judgment
recbrds. l

SECTION 4. " This ~ Act takes effect September 1, 1989, and
applies only to a judgment renderec;--—“;; or after that date. '3.
judgment rendered beforé the effectivg date of this Act is govern'l
by the law in effect at the time the judgment was rendered, a_nd~
that law is continued in effect for ‘that purpdse. *.‘ A l

SECTION S. - The importaﬁce, of this legislation and the
crowded condition of the calendars in both houses create I
emergency and an imperative public - necéssity that tj

constitutional rule requiring bills to be read on three sever

days in each house be suspended, and this rule is hereby suspend‘_

i

on
i

“ 8.7
T

-
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S.B. No. 134

President of the Senate : Speaker of the House
I hereby certify that S.B. No. 134 passed the Senate on
April 17, 1989, by a viva-voce vote; and that the Senate concurred

in House amendment on May 22, 1989, by a viva-voce vote.

Secretary of the Senate
I hereby certify that S.B. No. 134 passed the House, with

amendment, on May 20, 1989, by a non-record vote.

Chief Clerk of the House

Approved:

Date

Governor
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LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE

April 20, 1989

T0: Honorable Senfronia Thompson, Chair In Re: Senate 8i11 No. 134
Committee on Judiciary =~ 7 . as engrossed
House of Representatives By: Parker
Austin, Texas

FROM: Jim Qliver, Director

In response to your request for a Fiscal Note on Senate Bi11 Neo. 134, as
engrossed (relating to security for certain judgments pending appeal) this
office has determined the following:

No fiscal implication to the State or units of local government is
anticipated. .

Criminal Justice Policy Impact' Statement: No change in the sanctions

applicable to adults convicted of felony crimes is anticipated. l

P,

Source: LBB Staff: JO, JWH, AL, GMH, BL

71FSB134ae

e




‘ .
l LEGISLATIVE BUDGET BOARD _——
° Austin, Texas 22T et
l ’ FISCAL NOTE
January 24, 1989
l TO: Honorable Bob Glasgow, Chairman In Re: Senate B111 No. 134
Committee on Jurisprudence - By: Parker
Senate Chamber
I -Austin, Texas
*FROM: Jim 01'1ver, Director ,

) In response to your request for a‘FiscaI Note on Senate Bill No. 134 (relating
to security for judgments pending appeal) this office has determined the
following: :

‘No fiscal implication to the State or units of local government is
l anticipated.
Source: BB Staff: JO, JWH, AL, GMH, PA
] | |
. i

l R 71FSB134 : :\ | 00148
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BILL ANALYSIS

By: Parker = . . . . i
no background at this time

PURPOSE :

As proposed, S.B. 134 provide for security for judgements pending appeal.

RULEMAKING AUTHORITY:

It 1s the committee's opinion that this bill does not grant any.addition
rulemaking authority to a state officer, institution, or agency.

SECTION BY SECTION ANALYSIS:

SECTION 1. Amends Subtitle D, Title 2, Civil Practice and Remedies Code, by ad
ing Chapter 52, as follows: . : .-

- Lo > -
3 .

CHAPTER 52 SECURITY FOR JUDGMENTS PENDING APPEAL l
Sec. 52.001. Defines "secuzity."

of money to set the security in an amount le'ss than the amount of the j

Sec. 52.002. allows a trial court readesing a judgment that awards reccvey
ment, interest, and costs under certain conditionms.

Sec. 52.003. Allows an appellate court: to review the sufficiency of the
amount of security set by the trial courc under Section 52.002.

Sec. 52.004. (a) Allows an appellate court to review for excessiveness ¢
amount of security set by a trial court under Section 52.002 or the texas
Rules of Appellate Procedure.

(b) Provides that the appellate court may reduce the amount if it finds i'

excessive.

Sec. 52.003. (a) Provides that this chapter controls if it conflicts wit
the Texas Rules of Appellate Procedure.

(b) Pronibits the supreme court from adopting rules in conflict with this

chapter.
SECTION 2. Amends Section 52.001, Property Code, to provide an exception, as prnl
vided by Section 52.001l, to a first or subsequert abstract of judgmen:.
SECTION 3. Amends Subchapter A, Chapter 52, Froperty Code, by adding Sectio
52.0011, as follows: -

Sec. 52.0011. (a) Sets forth conditions under which a first or subsequent

abscract of a judgment does not constitute a lien on the real property of the
defendant. .

(k) Allows the court to withdraw its findings under Subsectior (a)(2) at an
time. Provider that the lien exists upon withdrawal of the finding.

SECTION 4. Effective date: September 1, 1989.
Makes application of this Act prrospective.

J_,»-

SECTION 5. Emer, cncy clause.




Rule 46

with effect and shall pay all costs which have aec-
crued in the trial court and the cost of the state-
ment of facts and transcript. Each surety shall
give his post office address. Appellant may make
the bond payable to the clerk instead of the appel-
lee, and same shall inure to the use and benefit of
the appellee and the officers of the court, and shall
have the same force and effect as if it were payable
to the appellee.

{b) Deposit. In lieu of a bond, appellant may
make a deposit with the clerk pursuant to Rule 48 in
the amount of $1000, and in that event the clerk
shall file among the papers his certificate showing
that the deposit has been made and copy same in
the transcript, and this shall have the force and
effect of an appeal bond.

(c) Increase or Decrease in Amount. Upon the
court’s own motion or motion of any party or any
interested officer of the court, the court may in-
crease or decrease the amount of the bond or depos-
it required. The trial court's power to increase or
decrease the amount shall continue for thirty days
after the bond or certificate'is filed, but no order
increasing the amount shall affect perfecting of the
appeal or the jurisdiction of the appellate court. If
a motion to increase the amount is granted, the
clerk and official reporter shall have no duty to
prepare the record until the appeilant complies with
the order. If the appellant fails to comply with
such order, the appeal shall be subject to dismissal
or affirmance under Rule 60. No motion to in-
crease or decrease the amount shall be filed in the
appellate court until thirty days after the bond or
certificate is filed. In determining the question of
whether an appellant’s bond or deposit should be
increased to more than the minimum amount of
31000, the court shall credit the appellant with such
sums as have been paid by appellant on the costs to
the clerk of the trial court or to the court reporter.

(d) Notice of Filing. Notification of the filing of
the bond or certificate of deposit shall promptly be
given by counsel for appellant by mailing a copy
thereof to counsel of record or each party other
than the appellant or, if a party is not represented
by counsel. to the party at his last known address.
Counsel shall note on each copy served the date on
which the appeal bond or certificate was filed. Fail-
ure to serve a copy shall be ground for dismissal of
the appeal or other appropriate action if appellee is
prejudiced by such failure.

(e) Payment of Court Reporters. Even if a bond
is filed or deposit in lieu of bond is made. :ppellant
shall either pay or make arrangements to pay the
cotirt reporter upon completion and delivery of the
statement of facts.
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. sioned by the apruecal shall be further conditioned
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(f) Amendment: New Appeal Bond or Deposit.
On motion to dismiss an appeal or writ of error for
a defect of substance or form in any bond or deposit ..
given as security for costs, the appellate court may ==
allow the filing of a new bond or the making of a
new deposit in the trial court on such terms as the
appellate court may prescribe. A certified copy of
the new bond or certificate of deposit shall be filed &
in the appellate court.

s
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Rule 47. Suspension of Enforcement of Judg- ~
ment Pending Appeal in Civil

Cases
Text as amended by the Supreme Court
effective January 1, 1988. See also text as
adopted by the Court of Criminal Ap-
peals, post. ¢
(a) Suspension of Enforcement. Unless other- '.5
wise provided by law or these rules, a judgment g

| .

o
-—

debtor may suspend the execution of the judgment
by filing a good and sufficient bond to be approved 5)
by the clerk, subject to review by the court on
hearing, or making the deposit provided by Rule 48, -
payable to the judgment creditor in the amountil;
provided below, conditioned that the judgment debt- 4
or shall prosecute his appeal or writ of error withZ}
effect and, in case the judgment of the Supreme ¥
Court or court of appeals shall be against him, he/
shall perform its judgment, sentence or decree and
pay all such damages and costs as said-court-may
award against him. If the bond or-deposit is suffi-
cient to secure the costs and is filed or made within
the time prescribed by Rule <8 it constitutes suffi-
cient compliance with Rule 46. The trial court may
make such orders as will adequately protect the
judgment creditor against any loss or damage occa-
sioned by the appeal. \

(b) Money Judgment. When the judgment
awards recovery of a sum of money, the amount of
the bond or deposit shall be at least the amount of  «
the judgment, interest, and costs. The trial court
may make an order deviating from this general rule
if after notice to all parties and a hearing the trial
court finds that posting the amount of the bond or
deposit will cause irreparable harm to the judgment
debtor, and not posting such bond or deposit will
cause no substantial harm to the judgment creditor.
In such a case, the trial court may stay enforcement
of the judgment based upon an order which ade-
quately protects the judgment creditor against any
loss or damage occasioned by the appeal.

(¢) Land or Property. When the judgment is for
the recovery of land or other property, then the
bond, deposit, or orders which adequately protect
the judgment creditor for any loss or damage ocea-
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Texas Rules of Appellate Procedure

Rule 47..3- Supersedeas-Bend-or- Bepcs*t-:n-ézv:i Edses

[Susoen51on of Enforcement of Judgment Pending
. Apopeal in Civil Cases})

(a) May--Sespend--Evecutiorr. [Susvension of Enforcement.]
Unless otherwise provided by law or these rules, an-appeiiant [(a
judgment debtor] may suspend the execution of the judgment- by
filing a good and sufficient bond to be approved by the clerk,
[subject to review by the court on hearing,] or making the
deposit provided by Rule 48, payable to the appeiiee [judgment
creditor] in the amount provided below, conditioned that the
appetiant [judgment debtor] shall prosecute his appeal or writ of
error with effect and, in case the judgment of the Supreme Court
or court of appeals shall be against him, he shall perform its
judgment, sentence or decree and pay all such damages and costs _
as said court may award against him. If t! bond or deposit is
sufficient to secure the costs and is filec or made within the
time prescribed by Rule 40, it constitutes sufficient compliance
with Rule 46. [The trial court mav make such orders as will
adequately protect the judgment creditor adgainst anv loss or
damace occasioned bv the appeal.]

(b) Money Judgment. When the judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs. {The trial
court mav make an order deviating from this general rule if after
notice to all parties and a heariang the trial court finds that
posting the amount of the bond or depvosit will cause irrevarable
harm to the judgment debtor, and not postinag such bond or devposit
will cause no substantial harm to the jucdament creditor. In such
a case, the trial court mav stav enrtorcement oI the 7judgment
based upon an order which adeguatelv prczacts the Jjucaoment
creditor against any loss or damage occasione.. by the apoeal.]

(c) UTand or Property. When the Jjudgment is for the
recovery of land or other property, [then] the bond[,] er deposit
[, or orders which adequately protect the judgment creditor for
anv loss or damage occasioned Dby the appeal] shall be further -
conditioned that the appeiiane [judgment debtor] shall, in case
the judgment is affirmed, pay to the appeiziee [judament creditor]
the value of the rent or hire of such property during the appeal,
and the bond(,] ez deposit[, or alternate securitv] shall be in
the amount estimated or fixed by the trial cours.

(d) Foreclosure on Real Estate. When the judgment is for
the recovery of or foreclosure upon real estate, the appeilant
[judgment debtor] may supersede [suspend] the [enforcement of
the] judgment insofar as it decrees the recovery of or
foreclpsure against said specific real estate by <£iling--a

. supersedeas-bond--or-making-e depeoait [posting securitv] in the
amount f{and type] to be #£ixed [ordered] by the ([trial] court
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below, not. less than the rents and hire of said real estate; but
if the amount of said-supersedeas-bond-or depoait [the security]
is less than the amount of [any] money judgment, with interest
and costs, then the [judgment creditor can execute against any
other property of the judagment debtor unless the appeiiee-snadd

- be-aliowed-—to--Rave - nis-eecutiomr-agaryse - any-other--property - -of

‘appeiiantr trial court within its discretion orders a ‘suspension

of enforcement of the money judgment Wlth or without the postlng
of additional securitv.]

(e) . Foreclosure on Personal Property. When the judgment is
for the recovery of or foreclosure upon specific personal
property, the appeiiant [judgment debtor] may supersede [suspend]
the [enforcement of the] judgment insofar -as it decrees the:
recovery of or foreclosure against said specific personal
property or-by-{“i:ng-erfhﬁﬁ?%ﬂﬂhﬁﬁrixxu}<r~1m¥er~;-&-aepee:t (bv
posting securitv] in an amount [and tvpe] to be £ix

£ixed ([ordered]
by the (trial] court bezew, not less thar the value of said

property on the date of rendition of judgmenc, but if the amount
of the supersedeas-bond--or-depestt [securitv] is less than the

~amount of the money judgment with interest and costs, then the

[judgment creditor can execute against anv other proverty of the
judgment debtor uniess the eppeiiee-snazz-sve-wilowed -corave—rrs
execuTIon~ Sgeingc —any - otaer--property-os-appellant: trial court
within its discretion orders a susvension of enforcement of the
monev judcment Wwith or without the oposting of additional
security.]

(£f) Other Judgment. When the judgment is for other than
money or property or foreclosure, the bend-or-<deposit [security]
shall be in such amount [and type] to be £ixed [ordered] by the
satd [trial] court beiew as will secure the piatnts=s-in-judgment
[judgment creditor] ia [for] any loss or damage occasioned by the
deiay--on appealy--but-+[. Tlhe [trial] court may decline to
permit the judgment to be suspended on filiag by the plaineifs$
[judgment creditor] of a-bend-cz-depes~t to-be-£fiued [security to
be ordered] by the [trial] court in such an amount as will secure
the defendant [judgment debtor] in any loss or damage eeccasioned

[caused] by any relief granted if it is determined on final
disposition that such, relief was improper.

(g) €h+id [Conservatorship or] Custody. When the judgment
is one involving the eare [conservatorship] or custody of a
child, the appeal, with-or without a-supersedeas-beond-or-deposit
[security] shall not have the effect of suspend ing the judgment
as to the eare [conservatorship] or custody of the child, unless
it shall be so ordered by the court rendering the Jjudgment.
However, the appellate court, upon a proper showing, may permit
the judgment to be superseded in that respect also.

(h) For State or Subdivision. When the judgment is in
favor " of the State, a municipality, a State agency, or a
subdivision of the State in its governmental capacity, and 1is
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such that the judgment holder has no pecuniary interest in it and
no monetary damages can be shown, the bend-er-depesit [security]
shall be allowed and its amount [and type ordered] £isxed within
the discretion of the trial court, and the liability of the,
appetiant [judoment debtor] shall be for the faee amount [of the’
security] if the appeal 1is not prosecuted with effect. Phe
discretion-—of-the-triak-couvrt-in--fining ~-the--amount - shell--be
3ubject---te---:eviewrf-—-Previéed7--~that---u[g]nder equitable
circumstances and for good cause shown by affidavit or otherwise,
the court rendering judgment on the bend-or-—depesit [security]
may allow-.recovery for less than its full €faee amount.’

(i) Certificate of Deposit. If the appeiiant [judgment
debtor] makes a deposit in 1lieu of a bond, the clerk's
certificate that the deposit has been made shall be sufficient
evidence thereof.

(j) Efiect of Berd-or--Bepceit(Securir,’. Upon the Ziling
and approval of a proper superseceas DONC az--thre-maxine-ori--a

[Py

deposic--in--cempItanca-—#ipr-—tnasa~wrras [, deposit, or the
provision of such alternate securitv as orcered bv the trial
court in compliance with these rules], execution Oof the jucgment
Oor SO0 mucn thereoX as has been superseded, shall be suspendeg,
and if execution nas been issued, the clerk shall forthwith issue
a writ of supersedeas. '

[ (k) Continuing Trial Court Jurisdiction. The trial court
shall have continuing jurisdiction durinc the pendency of an
apceal from a jucdcment, even after the expiration of its plenaryv
power, to order the amount and the type of security and the
surZiciencv of sureties and, upon any changed circumstances, to
mocdifv the amount or the type of securitv reguired to continue
the susvension or the execution of the judgment. If the securitv
or sufficiency of sureties 1s ordered or altered bv order orf the
trial court after the attachment of jurisdiction of the court of
apoeals, the jucament debtor shall notifv the court of apveals of
the security determination bv the trial court. The trial court's
exercise of discretion under this rule is subject to review under
Rule 49.
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Novembef_ 20, 1987 'NOV 43 1887
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-

TO: Harry M. Reasoner

FROM: Janice Cartwright

Joint Special Committee on Security for Judgments . - I

Attached are the following materials distributed ' at

today's Joint Special Committee on Security for Judgments
meeting: .

1. Statement of Professor Elaine A. Carlson

2. Amended Texas Rules of Appellate Procedure

Rule 47 and Amended Texas Rules of Appellate
Procedure Rule 49

As you are aware, this committee is a result of the

Texaco/Pennzoil case. I thought this might be of interest
to you.

JACA




STATEMENT OF PROFESSOR ELAINE A. CARLSON
VISITING PROFESSOR OF LAW, UNIVERSITY OF TEXAS SCHOOL OF LAW
PROFESSOR OF LAW, SOUTH TEXAS COLLEGE OF LAW
'béfqre the
Joint Special Committee on Security for Judgmenﬁs

of the Texas Legislature

November 20, 1987

Chairmen and Members of Ehe Committee,

I appreciate the trust that you have placed in me by
your request that I address this distinguished audience on
matters raised by Senate Concurrent ﬁesolution No. 122, and I
welcome the opportunity to provide this synopsis of pertinent
Texas law. In particular my remarks will concgntrate.on
constitutional provisions concerning appeals in civil cases and
whether the Texas procedure fof establishing a supersedeas bond
to suspend execution of a judgment pending appeal is in harmony
with aqy-such due process guarantees. It is my understanding
that all committee members have received a copy of an extensive
law review article I recently'authored on this subject

entitled, "Mandatory Supersedeas Bond Requirements-A Denizl of

00156~ —




Due Process Rights?" which appears in Volume 39 of the Baylor

Law Review at' page 29. Due to time restrictions, my remarks

today—will summarize its principal conclusxons In addition, I
will address amendments to the Texas Rules of Appellate

Procedure concerning secufitx on appeal, which were recently. -
ordered by the Texas Supreéé Cou}t on recommendation of the .

Supreme Court Advisory Committee and which technically are

effective the first of January, 1988.

L. CONSTITUTIONAL REQUIREMENTS
The Federal Due Process Clause provides that no state shall
“deprive any person of life, liberty or property without due

process of law.” This language has been construed to mandate

that all citizens shall enjoy free and ocsn access to the
courts of the United States in order to cbtain redress for
injury. Due process requirés that the opportunity to obtain
access to the courts be granted to all litigants "at'a

. meaningful time and in a meaningful manner.” Procedﬁral due
process is said to insure citizens their day in court by
providing notice of the proceeding and én opportunity to be
heard. How many éourts does a litigant have a right to be
heard\in-a trial court, an appellate court, two appellate
courts, tﬁe Uniﬁéd“glates Supreme Court? Constitutional due
process does not require thaé individual states provide open

access to their appellate courts. This right of access vel non

!
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is wholly within the discretion of the state. Consequently, -
the right to appellate review is not conferred by the United

States Constitution.

II. TEXAS OPEN COURTS PROVISION

Texas provides its citizéns with guaranteed rights of
appellate access by article I, section 13 of the Texas’
Constitution. This open courts.provision provides that “alln
courts shall be open, and every person .for an injury done him
in his lands, goods, person or property shall have remedy by
due course of law."” The due process pledge enunéiatéd in'fhis
section originates from the Magna Carta and ensures that Texas
litigants will not unreasonably be deniéd access to any of the
state's courts. Thg constitutions of thirty-eight states
contain similariprovisions. This right is a substantive state
constitutional right which cannot be_compromised by judicial
decree, legislative mandate, or ruleé of procedure..

In order for the right of appeal, as established in the
Texas Constitution, to satisfy the requiremgnfs of dué process,
it must afford all litigants with a “fair opportunity” to
obtain a "meaningful appeal” on the merifs. Absent the
guidelines of due process, the right of appeal would be reduced
to merely a right of access; appeal becomes a meaningless
ritual.ghen the opportunity to effectively present appellant

arguments does not exist.
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Texas courts have liberally construed laws prescribing
procedures for appeal in order to protect this constitutional
right. .. However, liberal statutory construction is hnavailable,

when the law is set forth in clear.and unambiguous language.

itl. TEXAS PROCEDURE -TO OBTAIN A MEANINGFUL APPEAL

’

A. Cost Bond to Perfect Appeal

When a final judgment is rendered in a civil cause of .

debtor with several options: Texas Rules of Appellate

Procedure 40 and 41 establish that the judgment debtor has, as

"a general rule, a thirty day period after the judgment is

signed to either perfect his right of appeal, file a motion for

new trial or simply let the judgment becore final. As soon as
the Ehirty days has elapsed, the rules grant the judgment
creditor theAright to begin immediate execution upon such
judg@ent. |

If the judgment debtor desires to appeal the trial court
decision, he must take the appropriate séeps to perfect his
appeal as set forth' by Rule 46 of‘the Texas Rules of Appellate

Procedure. Perfecting appeal requires the execution of a cost

action in Texas, the Texas procedure provides the judgment - '
bond, also known as an appeal bond, to the clerk of the trial
court in the amount of one thousand dollars. The trial court

is empowered with the discretionary authority to alter the cost
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bond amount should the costs of court vary from that amount.
(The cost bond is conditioned on the appellant executing his
appeal with effect and paying all casts.)

When the appellant is financially unable to pay the amount
of the cost bond, Appelléﬁe_Rule 40 enables him to preserve his

right of appeal by proceeding in forma pauperis and filing with

the clerk an affidavit which states that he lacks the necessary
financial resources.
The flexibility in the Texas rules prevents payment of a

cost bond from being an absolute precondition to the perfection

of an appeal, thus allowing the appellant an opportunity for

judicial review.

B. Supersedeas Bond to Stay a Money Judgment Prior to Recent

Rules Amendments Ordered Effective January 1, 1 988.‘

After an appeal has been perfected, the appellant may
suspend enforcemedt of a trial court judgment in or@er to
preserve the pre-judgment status quo pending compleéion of the
appeal. Although the common law rule was contrary, presently
in Texas the filing of an appeal does ﬁot work an automatic
stay of a money judgment. The losing litigant effectuates a
suspension of execution of-judgment by filing a supersedeas
bond with the trial court, which must be approved by the clerk.
Appellate rule 47 currently facially mandates that the amount

of bond (or deposit) shall be at least the amount of the
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'judgment, if a money judgment, interest and costs. The filing
of the ‘supersedeas band suspends the pnwer of the trial court
to issue any execution on the judgment and_provides security to
the judgment creditor for the delay in the enforcement of the
judgment. The supersedeas'bqnd does not suspend the validity

of the judgment; it only suspends the execution of the judgment

against the appellant pending appeal, thereby operating as a

stay.

Under appellate rules téchnically effective until January
1, 1988, unless a supersedess bond is filed, a money judgment
of a Texas trial court is enforceable, and it is the duty of
the clerk to pay out any funds in his hands to the judgment
creditor and to issue execution pending appeal upon
application, notwithstanding that an abpeal is perfected and is
pending. This is true even though the appellant has timely
filed a cost bond. (As previously npted, the cost bond serves
a distinctive purpose than the supersedeas bond: the former
secures thelcosts incurred at the trial court, whiie‘the latter
protects the judgment creditor from dissapation of assets when
execution of the judgment is suspended pending an appeal.)
Until recently, Texas procedure has necessarily interposed the
ability of an appéllant tovpay a supersedeas bond as a
condition precedent to the right to suspend execution of a
money judgment‘pénding appeal. This inflexible requirement of
pdsting such a bond to forestsll execution of a money judgment

coupled with the lack of judicial discretion to examine
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circumstances and provide for alternage forms and amounts of
security which would adequately protect'é judgment creditor,
denies’ an appellant's due process right to an effettive appeal
as guaranteed by the open courts provision of the Texas !
Constitution. | |

Decisions of the Texas'Supreme Court construing the open
courts provision reaffirm Ehat any law "that unreasonably
abridges a justifiable right to attain redress for injuries )
caused by the wrongful act of another amounts to a denial of
due process under Article I, section 13 and is therefore.
void." Validly enacted rules of civil procedure have the force

and effect of law and thus are subject to this same

constitutional constraint.

C. Texas Procedure To Stay a Money Judgment Pending Appeal
Under Amended Rules Ordered Effective January 1, 1988.

Recently, the Texas Suprame Court ordered that grocedural
rules providing for the posting of security on appeal be
amended effective January 1, 1988. (See attached) Texas Rule
of Appellate Procedure 47, subsection b, is amended to empower
the trial court with discretion to determine the type and
amount of security necessary to suspend enforcement of a civil
money judgment pending appeal. Specifically, if the trial
court, after notice and hearing, finds that the posting of a

supersedeas bond in the amount. of the judgment, interest, and
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costs will cause irreparable harm to the judgmrent debtor (the

appelladt) and that not posting the bond will cause no
substadzial harm to the judgment creditor (the appellee), the
court may condition a stay'of the judgment upon the posting ofi
such security, if any, it'finds necessary to adequateiy protect
the judgment creditor agaxnst lo;s occasioned by the appeal
This mod1flcat10n to Texas procedure- removing in ex*enuatlng
circumstances the absolute requirement of posting a bond to )
forestall execution céupled-with the clothing of judicial
discretion to provide for alternaté security which otherwiée

will protect the judgment creditor-opens up an efficacious

avenue for meaningful appellate review envisioned and

gquaranteed by the Texas Constitution.

Not only is the appellate courthouse door open for review
on the merits of the underlying cause of action, but by virtue
of amendments to Texas Rule of Appellate Procedure 49,
subsection ¢, a trial court's order concerning security
necessary to suspend enforcement of a civil judgment:pending
appeal is subject to review on motion as well. The motion is
to be heard at the earliest practical time by the intermediate
court which is empowered to issue any temporary orders
necessary to presé}ve the rights of the parties; remand to the
ttial\éourt for any necessary fact findings or tak@ng of
evidence; and to order a change in the trial court's order

concerning security it finds proper. 1If additional security is
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ordered by the appellate court to suspend enforcemen; of the
judgment,. the. judgment debtor has twenty days to comply or
execution'may issue.

An additional significant modification Eo Texas practice is
that amended Texas Rule of Appellate Procedure 47, subsection -
k, now empowers.the trial céurt with continuing jurisdiction
during the appeal, notwithsﬁanding the loss of plenary'pOwer,
to make orders concerning security on appeal inclulding ordeég
pertaining to the sufficiency of sureties. If changed
circumstances mandate, the trial court may modify its earl@er.
order concerning security. Any such order of the trial court
is subject to appellate review as discussed above.

Do these amended rules protect the>constitutional right of
- access to a meaﬁingful appellate revigw? I believe so. In
analyzing the constitutionality of the amended Texas
supersedeas bond requirement as a prerequisite to stay a money
judgment in light of the open court provision, it is necessary
to first ascértain the purpose of the alleged barrier to
judicial access (here the security requirement) and thén
balance this purpose against the interference that the rule
creates with the ability of a litigant to obtain effective
access to Texas appellate courts.

- It is clear that the geﬁeral purpose oi'the supersedeas

bond requirement is to protect the judgment creditor from the

dissipation of assets that he is entitled to by the judgment
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which may occur as a direct-result of a delay in the
enforqément’of the judgment pending apéeal.

The second prong of the open courts prdvision test
traditionally applied by the Texas courts requires a showlng
that the litigant's ab111ty to access Texas courts is not

unreasonably restrained by the rule, statute, or other law

under consideration.
A judgment debtor who wishes to appeal the decision of the
trial court when the judgment exceeds his financial worth will

be able to perfect his right to appeal, but will not posséss

1

the capability to file a ;upersedeas bond to suspend execution
of the judgment. A direct relationship between the appellant's
deprivation of his property pending appeal and'his right to
suspend judgment is apparent. However, in balancing the
purpose of the obligatory supersedeas bond requirement against
the restriction of access to an appeal unfettered by execution
on the underlying judgment, it would seem that the restrictions
imposed by the supersedeas bond requirements‘are neither
onerous nor unreasonable. One must be mindful that the
appellant has had his day, at least befpre the trial court with
the commensurate opportunity to present evidence and be heard,
yet was unsuccessfhl. The‘property rights of the successful
iitigant in the ordered recovery must be cbnsidered as well.
Reasonable procé&dégi provisions to safequard litigated
property rights have been judicially sanctioned by the United

States Supreme Court. Further, execution on a money judgment
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pending appeal does not moot- the appeal or require dismissal of

B}

the appeal. " If the judgment'of the trial court is reversed on

appeal; the judgment creditor is iiable to the appellant in
restitution. Mandatory supersedeas bond requirements do not
result in the denial of aﬁ'appellant‘s due process rights when
the appellant lacks the finéncial ability to post adequate-
transpires pending the appeal. )
A different conclusion would be mandated under the
procedural scheme in Texas prior to the recent amendments-éo
Appellate rules 47 and 49 if the judgment debtor were rigidly
and absolutely required to post a supersedeas bond in the
amount of the judgment, interest and costs when the judgment

'~ debtor would be seriously injured by this precondition to

ST
et
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i

i

i

' security to protect the appéllee_ and execution on the judgment
|

i

1

|

. forestall execution AND could by the ’posting of alternate
security otherwise protect the judgmgnt creditor. This prior
practice created the potential for an unreasonable precondition
which would deny access to an effective appeal. Under the
amended scheme however, whereby both the trial court and the
appellate court on review may order alternate security which
protects the successful trial court litigant and also

forestalls execution, the absolute and unreasonable

precondition is removed.

-11-
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July 10, 1989

Mr. Luther Soules

175 E. Houston Street

Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE: Special Report on Modifications to TRAP Rules 47 & 49-
Concerning Security on Appeal

Dear Luke:

Enclosed is a "marked-up" version of Appellant Rules 47 & 49
to reflect;

1) Modification of the standard for security on appeal
in conformity with: Senate Bill 134, effective

September 1, 1989, (attached is the Bill and its
enrolled form) and,

2) Modification of Appellant Rule 49 (b) to clarify the
Texas Supreme Court's authority to review security
on appeal for excessiveness. This concern was

raised in Justice Kilgarlin's letter to you of April
25, 1988. (attached) I noticed in going through the
Supreme Court Advisory Committee materials - from our
May meeting, that the COAJ did not concur in

recommending .a rule change to Rule 49(b). (See
attached)

I believe that this addresses all of the concerns raised on
this subject. If I can be of any further assistance in this
matter, please feel free to contact me. "I will be present to
report on this matter at our meeting this Saturday.

Sincerely,

R | /) z
Ayt A

Elaine A. Carlson
Professor of Law
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1303 San Jacinto Street, . Houston, Texas 77002-7006 ({713) 659-8040



Rule 49. Appellate Review of Bonds in Civil Cases ' %<f
(a) Sufficienc%é The sufficienc%K/g; a cost or

supersedeas bond or deposit or the sureties thereon or of

any other bond or deposit under Rule 47 shall be reviewable

by the appellate court for in[sufficiency] of the amount or

of the sureties or of the securities deposited, whether
arising from initial #in[sufficiency] or from any subsequent
condition which may arise affecting the sufficiency of the
bond or deposit. The court-in which the appeal is pending
shall, upon motion showing sweh insufficiency, require an
additional bond or deposit toAbe filed with and approved by

the clerk of the trial court, and a certified copy to be

filed in the appellate court. [If the appellate court finds

that the amount of security is excessive, the appellate

court may reduce the security accordingly.]

(b) Appellate Review of Suspen51op of Enforcement of
S0
Judgment Pending Appeal. The trial our 's o der pu=suant° @é%TM%Mf;
to—-RulYe—4%7 is subject to rev1ew a -motion to the eourt-ef

o~ Aeucs
appea}s [appellate court]A/° such motions shall be heard at

the earliest practical time. The appellate court may issue
such temporary orders as it finds necessary to preserve the

rights of the parties.

The eeurt-ef-appeats [appellate court] reviewing [of]

the trial court's order may require a change in the trial

court's order. The eeurt-ef-appeais [appellate court] may

remand to the trial court for findings of fact or the taking

o evt:?nc:w change.) K . (;0") ND %MX.
fee (b)




THE SUPREME COURT OF TEXAS '

CHIEF JUSTICE P.O. BOX 12248 CAPITOL STATION QLERK
THOMAS R PHILLIPS AUSTIN. TEXAS 78711 MARY M. WAKEFIELD ]
’ !
JUSTICES EXECUTIVE ASST. *
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L. RAY '
JAMES P. WALLACE April 25, 1988 ADMINISTRATIVE ASST. I
TED Z. ROBERTSON i MARY ANN DEFIBAUGH

WILLIAM W. KILGARLIN )
RAUL A GONZALEZ
OSCAR H. MALZY .

BARBARA G. CULVER -

Mr. Luther H. Soules, III, Chairman
) Supreme Court Advisory Committee
. Soules & Reed
800 Milam Building
San Antonio, Texas 78205

Dear Luke:

1. Enclosed is a memo discussing problems with Tex. R. App.
P. 49(a) and 49(b). The memo concludes that the supreme court
) may not have the authority to review a supersedeas bond for
~e excessiveness. )

2. Tex. R. Civ. P. 687{(e) still says 10 days on TRO's. It
needs to conform with new Tex. R. Civ. P. 680.

3. Enclosed are the new-rules for the Dallas CA. Please
look over them and advise me if they can be approved. -

n 4. Tex. R. Civ. P. 201-5 states that "depositions of a

party . . . may be takep the county of suit subject to the .

provisions of paragraph #f Rule-166b." I can't for the life of
me see how Tex. R. Civ./P. 166bF4 is involved.

Siqgiféég,;/

. e

./ \\\
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// +¥Tliam W. Kilgarlin

f
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DISCUSSION: Tex. R. App. P. 47 pertains to the establishment
of a supersedeas bond for various types of judgments. This
rule was amended by Supreme Court order of July 15, 1987,
effective January 1, 1988. The current version of Rule 47
contains section (k). The language in this new section provides
the TC with continuing jurisdiction over a supersedeas bond

" during the pendency of an appeal, even after the expiration
of the TC's plenary power. Section (k) also authorizes the TC to
modify the amount of a bond upon a finding of changed circumstances.
The TC's exercise of discretion under this rule is subject to
review under Rule 49.

Tex. R. App. P. 49 pertains to appellate review of the
TC's discretion in setting and modifying a supersedeas bond.
This rule was amended at the same time as Rule 47.

ISSUE: As a result of the amended langauge to Rule 49, I am
concerned that it no longer provides the Supreme Court with
jurisdiction to review a supersedeas bond for excessiveness as
opposed to insufficiency. This motion apparently presents a
matter of first impression under amended Rule 49.

ANALYSIS: Tex. R. App. P 3(a), which contains definitions of
terms used in the rules of appellate procedure is the starting
point for review. This rule-defines the term "Appellate Court"
to include: "the courts of appeals, the Supreme Court and the
Court of Criminal Appeals." In interpreting Rule 49, this
definition will be applied. .

0017¢



Section (a)  of Rule 49

substantially alter the previous version of this section. The
/ amended version is set forth below:

The amended language of Tex. R. App. P. 49(a) did not .
(a) Sufficiency. The sufficiency of a cost or supersedeas bond or deposit '
or the sureties thereon or of any other bond or deposit under Rule 47 shall be
r reviewable by the Q'Lmll.l:'ai%ﬂain for insufficiency of the amount or of the
i - sureties or of the securities deposited, whether arising from initial insufficien- .
cy or from any subsequent condition which may arise affecting the sufficien- )
cy of the bond or deposit. The court in which the appeal is pending shall, h
/ upon motion showing such insufficiency, require an additional bond or
: deposit to be filed with and approved by the clerk of the trial court, and a l
certified copy to be filed in the appellate court.
i By applying the definition of "Appellate Court" as .
set forth in Rule 3(a), section (a) of Rule 49 still enables
the Supreme Court to review a supersedeas bond for insufficiency.
The rule contemplates the situation where a judgment creditor
complains that the amount of a supersedeas bond is insufficient
to adequately protect his interest while his ability to execute
on his judgment is suspended. It does not address the situation

where the Judgment debtor complains that the amount of a supersedeas
bond is excessive.

Section (b) of Rule 49

. The previous version of section (b) is set forth below:

(b) Excessiveness. In like manner, the appellate court may review for
excessiveness the amount of the bond or deposxt fixed by the trial count and
may reduce the amount if found to be excessive.

In accordance with the definition of "Appellate Court” as
set forth in Rule 3(a), the Supreme Court clearly was empowered
to review for excessiveness a supersedeas bond. However, this '
language has been entirely deleted from the current version of
section (b) as amended by the Supreme Court. This language was '
retained in the current version of section (b) to Rule 49 which l
was adopted by the Court of Criminal Appeals.

| - \oom
| | | |
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The amended version of section (b) is set forth below:

(b) Appellate Review of Suspension of Enforcement of Judgment Pend-
ing Appeal. The trial court’s arder pursuant to Rule 47 is subject to review by !
a motion to t ourt of appeals) Such motions shall be heard at the earliest . (
ctical Time. The appellate court may issue such temporary orders as it
finds necessary to preserve the rights of the parties.

The court of appeals reviewing the trial court's order may require a
change in the trial court's order. The court of appeals may remand to the
trial court for findings of fact or the taking of evidence.

The basis of my concern that Rule 49 no longer provides
the Supreme Court with jurisdiction to review a supersedeas
bond for excessiveness, is founded in the interpretation of
three key sentences in the amended language of section (b).

The first key sentence states that: "The trial court's
order pursuaht to Rule 47 is subject to review by a motion to
the court of appeals." This language provides that when the
trial court modifies the amount of a supersedeas bond, upon a
finding of changed circumstances, the court of appeals by
motion can review the decision. When read in conjunction with
section (a), this enables the court of appeals to review a -
supersedeas bond for excessiveness as well as for insufficiency.
If the drafters had intended to also enable the Supreme Court
to review a supersedeas bond for excessiveness, they would
have employed the term appellate court as defined in Tex. R.
App. P. 3(a).

However, in the second key sentence of section (b) to
amended Rule 49, the drafters did make this distinction: "The
appellate court may issue such temporary orders as it finds
necessary to preserve the rights of the parties." This language
clearly authorizes the action this court took on April 8th in
ranting movant's motion. for a temporary order to stav enforcement
of the TC order increasing the supersedeas bond.

In the third key sentence, the drafters again change terms to
apparently make a distinction: "The court of appeals reviewing
the trial court's order may require a change in the trial
court's order." When read with the first sentence of section
(b), this language permits the court of appeals to decrease the
amount of a supersedeas bond upon a determination that it is
excessive.
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CONCLUSION: Based upon the plain language in the amended version
of section (b), and as read in conjunction with section (a) and !
Rule 47, it does not appear that the drafters restored the

authority of this court to review a supersedeas bond for
excessiveness.

Sections (a) and (b) of Rule 49 permit a court of appeals

_ to review for insufficiency and excessiveness a supersedeas ‘
, bond and to change the amount of the bond accordingly. These .

R sections enable the Supreme Court to review a supersedeas bond

' only for insufficiency. The rule does, however, authorize the '

Supreme Court to issue a temporary order to preserve the rights
of the parties.

: A review of the Supreme Court Advisory Committee Minutes
' of June 16-27, 1987, does not indicate whether this distinction
was actually intended. The Minutes do show that the drafters
were concerned with providing a method of review when a TIC
exercises its discretion, under Rule 47, before or during attachment
of jurisdiction by a court of appeals. However, the Minutes do
not indicate that a method of review for excessiveness was
contemplated for when a TC increases the amount of a supersedeas
bond during the period of time after a court of appeals denies
a final motion for rehearing and before the time that this
court acquires jurisdiction of the matter. Section (b) of Rule
49 also does not provide for review for excessiveness of a
- supersedeas bond that is increased by a TC after the Supreme
h Court has obtained jurisdiction of the matter. In the present
case, the TC increased the amount of the bond approximately
one week before the movant filed his application for writ of

error with this court. ’ e

This ambiguity can be remedied by substituting the term <:::f/
"Appe[Tate Court™ for the term "Court of Appeals' im each of -
the sentences in section (b) of Rule 49. L

N i '
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Rule 49. Appeilate Review of Bonds in Civil Cases

(a) (No change.)

(b) Appellate Review of Suspension to Enforcement of
Judgement Pending Appeal. The trial court’s order pursuant to
Rule 47 is subject to review by a motion to the COUYL/PE/APPeAld
{appellate court]. Such motions shall be heard at the earliest
practical time. The appellate court may issue such temporary
orders as it finds necessary to preserve the rights of the
parties.

The ¢pury/of /AppPedlg [appellate court] reviewing the trial
court’s order may require a change in the ﬁrial court’s order.
The ¢purt /of /Appédld [appellate court] may remand to the trial
court for findings of fact or the taking of evidence.

(c) (No change.)

) o™
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Held OVER FRom may S-x1 Meeting

FULBRIGHT & JAWORSKI

1301 McCKINNEY

HousToN, TEXAS 77010 HOUSTON
WASHINGTON, D.C.
AUSTIN
SAN ANTONIO
TELEPHONE: 713/651-5151 DALLAS |
TELEX:76-2829 LONDON {
TELECOPIER: 713/651-5246 ZURICH

FULBRIGHT JAWORSKI &
REAVIS MCGRATH
May 15, 1989 NEW YORK

LOS ANGELES

Re: Committee on Administration of Justice

Mr. Luther H. Soules III

Soules & Wallace

800 Milam Building

San Antonio, Texas 78705-2230 ' -

Dear Luke:

I enclose my proposed revision of Bill Dorsaneo's
drafted amendment to Texas Rule of Appellate Procedure
40(a)(4):

"(c) Unless the scope of an appeal is limited in
accordance with this Rule 40(a)(4)(A), any appellee
who has been aggrieved by the judgment can seek a more
favorable judgment against any party to the appeal by
cross—point as an appellee in the courts of appeals
without perfecting a separate appeal. To seek a more
favorable judgment against one who is not a party to
the appeal, however, an appellee must perfect a
separate appeal."”

The intent of my proposal is to let a party know it
may be involved in an appeal no later than 90 days after the
judgment is signed. The danger is that a party against whom
the appellant has no complaint may close its file and not worry
about what the record contains, only to find that a co-appellee
has raised cross-points against it many months later.

Very truly yours,

r Townsend

RT/sp
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STATE BAR OF TEXAS

MITTEE ON ADMINISTRATION OF JUSTICE
APPEIIATE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIxiL PROCEDURE.

.  Exact wording of existing Rule:
Rule -40.

(4) Notice of Limitation of Aopeal. No attemot to limit the scope of an appeal ™
shall be effective as to a party adverse to the appellant unless the severable portion
of the judgment fram which the ampeal is taken is designated in a notice served on the
adverse party within fifteen days after judgment is signed, or if a motion for new trial
is filed by any party, within seventv-five days after the judgment is signed.

1. Proposed Rule: Mark/ through deletions to existing rule with dashes ; underline proposad new Mim

Rule 40.

|- By, Pe-Cecl 0., S—&Aﬂﬂaf Bc[ Olore @r‘ /s, \

(4) Notice of Lim tatJ.on of Anne"_l[.

(A) No attempt limit the’scope of an avpeal shall be effective as to a party
adverse to the appellant any partv unless the severable portion of the judgment fram
which the avpeal is en 1s designated in a notice served on the adverse party all parties
to the suit within fifteen days after judgment is signed, or if a motion for new trial
Is filed by any party, within seventy-five days after the judgment is signed.

(B) If the scgpe of an appeal is limited in accordance with this Rule 40(a) (4),
anv other parcy may cross-appeal any othier tortion Or porcions or the judgment by
timely nerfecting B separate arpeal.

(C) Unless the scope of an apveal is limited in accordance with this Rule 40(a) (4),
the entire judamght is subject to appellate review. Once an unlimited avoeal has been
verfected by anv/vartv, any other party who has been aggrieved by the judgment may seek
a more favorablg judgment in the courts of avneal bv crosspo:mt as an appellee without
perfecting a sgparate appeal.

S 2" S
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Brief statement of reasons for requested chenges and advantages to be‘ | ,
served by proposad new Rule: .

“Rule 74 (e) of the Rules of Appelléte Procedure conterplates that any o
party aggrieved by a judgment may oresent cross-points as an appellee, even if it '

"has not perfected 'an appeal, except when the judgment is severable and the appeal

has been limited by the agpellant to a severable portion. Recent courts of apoeals
decisions have expansively interpreted the exception to deny jurisdiction of -

. appellees' cross-points even'in two-party cases. The mechanism for limiting appeals l

provided by Rule 40(a) (4) is vroving inadequate to abrogate the effect of those
decisions. o -

-

Uncertainty over when a cross-point requires an J'_ndependent appeal will result '

~in precautionary perfection of appeals by appellees, rendering the intent behind

74(e), to simplify the procedural burden placed on appellees and to reduce duplication
at the apvellate level, a nullity. The prooosed amendments will clarify the require-
ments. : _ ' . T

Respectfully submitted,

Name

Address

Zazl2 | 198
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January 31, 1989

Luther H. Soules IIT

Soules & Wallace

Republic of Texas Plaza

175 East Houston St.

San Antonio, Texas 78205 2230

Re: Texas Rules of Appellate
Procedure 4, 5 and 40

Dear Luke,

Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting?

Best wishes,

William V. Dorsaneo, III

SCHOOL OF LAW 0 0 1 7 8
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 » 692-3249
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MEMORANDUM

TO

The Committee on Administration of Justice
FROM: William V. Dorsaneo III (with Ruth A. Kollman)
DATE: January 30, 1989

RE

Requirement that appellées perfect an appeal
in order to assign cross-points of error

Rule 74 (e) of the Texas Rules of Appellate Procedure
contemplates that any party aggrieved by a judgment may present
cross-points as an appellee, even if it has not perfected an
appeal. The only exception is when the judgment is severable and
the appeal has been limited by the appellant to a severable
portion. Both the ﬁistdry of Appellate Rule 74 and Texas Supreme
Court decisions support this construction. However, through
expansive interpretation of thelexceptipn,'recent lower court
decisions in both multiple-party and two-party cases have
developed unnecessary procedural requirements. The‘purpose of
this memorandum is to explore the scope of the exception and to
suggest a revision to Rule 40(a) (4) to solve the problem.

Development in the Texas Supreme Court

Prior to the adoption of the Texas Rules of Civil Procedure
in 1940, the procedural picture was drawn in cases like

Barnsdall 0il Co. v. Hubbard, 130 Tex. 476, 109 S.W.2d 960

(1937). In that case, numerous parties disputed title to two
separate tracts of land. Several parties perfected an appeal
complaining of the judgment of the trial court concerning one of

1
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the tracts. The appellee sought to assign cross-points of error
related to the second tract. As a result of limiting language
in the appeal bond, the appellants did not contest and explicitly
did not appeal that portion of the judgment. The Texas Supreme

Court held:

We think it likewise obvious that the [appellee] was
attempting to have the Court of Civil Appeals revise
the judgment of the trial court affecting its 25-acre
tract, rather than merely urge counter propositions by
cross assignments in the appeal affecting the 84 acres.
This it manifestly could not do without prosecuting an
appeal from that part of the judgment.

Id. at 964 (citations omitted).

Shortly after deciding‘Barnsdall, the Texas Supreme Cburt
obtained legislative authority to promulgate new Texas rules of
procedure. The resulting Texas Rules of Civil. Procedure were
published and made effective as of September 1, 1941.

One of the new rules, not based on any prior statutory rule
of procedure but reflecting the existin§ practice, was Rule 420:

The

brief for the appellee shall reply to the points relied upon by
appellant in due order when practicable, and in case of cross-
appeal the brief shall follow substantially the form of the brief
for appellant. S

TEX.R.CIV.P. 420 (Vernon 1941). That rule was only in effect for
four months. After publication and discussion of the
ramifications of the new rules, changes were proposed. Amended
Rule 420, effective December 31, 1941, read as follows:

The brief of the appellee shall reply to the points

relied upon by the appellant in due order when

practicable; and in case the appellee desires to

complain of any ruling or action of the trial court,

his brief in regard to such matters shall follow

substantially the form of the brief for appellant.

2
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TEX.R.CIV.P. 420 (Vernon Supp. 1941). The substitution of the
language "in case the appellee desires to complain of any ruling
or action of the trial court" for the earlier "in case of cross-
appeal" wording suggests the drafter's intention to allow an
appellee to presenﬁ cross-points without héving to perfect-an-
appeal. With only minor textual changes which refle;t its R
applicability to civil cases only, Rule 74(e) of the Texas Rules
of Appellate Procedure is substantially identical.

The drafters of Rule 420 must have placed great importance
on simplifying the proceduralAburden placed on appellees to have
made such an amendment so quickly after adoption. Commentaries
ayailable after the promulgation of ameﬁded Rule 420 support this
view. In 1944, the Texas Bar Journal publishéd a series of
questions concerning the new rules, with responses provided by
three rules committee members. (Stayton, Carter, and Vinson).
Their answer to a question concerning cross-points by non-
appealing partiés supports a reading oflthe amended Rﬁle 420 as
allowing cross-points without.requiring appellee to perfect an

appeal:

Laying aside consideration of complaints by one
appellee against another appellee ... , we are of the
opinion that appellee in the Court of Civil Appeals
may, without cross-appeal or cross-assignment of error,
urge against appellant any complaints concerning the
matter as to which the appellant has perfected his
appeal, by the use of "points" in his brief. Cross-
appeal was mentioned in original Rule 420 but the
amendment to the rule omits mention of it. It is not
necessary in Texas as to any complaints concerning the
matter brought up by appellant; and that ordinarily
means all complaints that appellee has. In some cases,
however, appellant may sever, that is, take up ‘a part

3
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only of the matter as it stood in the trial court.

In such cases ... appellee may not complain of
anything within the scope solely of the part not |
brought up. ’

7 Tex.B.J. 15 (1944). The notes to Rule 420 published with the

1948 amendments contain similar language and also support that

analysis. Interpretation of Rules by Subcommittee, TEX.R.CIV.P.

420 (Vernon 1948). ' -

More authoritatively; the Supreme Court of Texas explained
its interpretation of former Rule 420 as follows:

This rule of practice, which does away with the
necessity for prosecuting two appeals from the same
judgment and bringing up two records, is well founded
and should not be departed from except in cases where
the judgment is definitely severable and appellant

' strictly limits the scope of his appeal to a severable

portion thereof.

Dallas Electric Supply Co. v. Branum Co., 143 Tex. 366, 185

S.W.2d 427, 430 (1945).

The exception articulated in Branuﬁ is a narrow one. It is
three-pronged as well as conjunctive: (1) the judgment itself
must be definitely severable; and (2) appellant must strictly
limit the scope of its appeal; and (3) the limitation must be to
a severable portion of the judgment.

The seminal modern case which articulates the proper

analysis is Hernandez v. City of Fort Worth, 617 S.W.2d 923 (Tex.

1981). The Texas Supreme Court cited Branum in overruling the
Court of Civil Appeals' holding that it had no jurisdiction to
consider appellees' cross-points. The cross-points asserted that

the trial court had erred in failing to render judgment for all
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the relief to which appellees were entitled. The Court

emphatically reiterated its holding in Branum:

It is not necessary to perfect two separate and
distinct appeals, unless the judgment of the trial
court is definitely severable, and appellant strictly
limits the scope of his appeal to a severable portion.

Id. at 924. The Court went on to specifically repudiate an -

intermediate appellate court's opinion to the contrary in RIMCO

-

Enterprises, Inc. v. Texas Electric Service Co., 599 S.W.2d 362,
366-67 (Tex. Civ. App. -- Fort Worth 1980, writ ref'd n.r.e.).
After Hernandez the issue appeared to be resolved.
Unfortunately, it was not. As explained below, the courts of
appeals developed poorly-defined exceptions to the high Court's
holdings in Branum and Hernandez that have obscured and

undermined the general rule. As Robert W. Stayton observed in

his introduction to the first official publication of the new

rules in 1942:

The Texas Rules ... are beset by certain dangers,
namely, that future legislative enactments and the
decisions of the many intermediate appellate courts,
each practically immune from prompt centralized
guidance and control, may tend to cause the rules to
disappear and the former systems to be reinstated. ...

Stayton, Introduction, TEX.R.CIV.P. (Vernon 1942).

The earlier practice of requiring all appellees to perfect
an appeal before asserting cross-points is gradually creeping
back. The following paragraphs show how this wrongheaded trend

has evolved.
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The Courts of Appeals Cases

In 1968, the El Paso court cited both Barnsdall and Branum,
without discussing the impact of the 1941 amendment to Rule 420,
in expressing reservations about the jurisdiction of the court to
consider appellees' cross-points in a multiple-party case. Scull

v. Davis, 434 S.W.2d 391 (Tex. Civ. App. —- El Paso 1968, writ
ref'd n.r.e.). The Court nonetheless considered and overruled ~
the cross-points. Id. at 395.

The First Court also considered the iséue in connection with

multiple-party litigation in 1984 in Young v. Kilroy 0il Company

of Texas, Inc., 673 S.W.2d 236 (Tex. App. -- Houston [1lst Dist.)
1984, writ ref'd n.r.e.). Most of the current requirements for

independent perfection of appeals by appellees can be traced

‘directly to this decision. Hence, its procedural history is

described in detail.

In Young the plaintiff sued 1) his.employer, 2) the operator
of the lease and 3) the owner of the offshore drilling platform
where his injury occurred. The operator cross-claimed against
the employer for contractual indemnity. The plaintiff entered
into a Mary Carter Agreement with his employer and the owner.

The jury found the employer 50% negligent, the operator 40%
negiigent, and the plaintiff 10% negligent. Damages were found
to be $505,000. Despite these findings, the trial court rendered
judgment notwithstanding the verdict. The court's deciéion_was
based on its determination that the employer owed contractual

indemnity to the operator, combined with the provisions of the
6
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Mary Carter Agreement. The net result was a take-nothing
judgment as to plaintiff and a judgment in favor of the operator
against the employer for attorneys' fees. Only the plaintiff
perfected an appeal.

The employer filed a cash deposit in lieu of a supersedeas
bond when the operator attemptéd to execute on the judgmen% séme
seven months later. The trial court found that the employer had"
not properly perfected an appeal. The court vacated the writ of
supersedeas, disbursed the amount of the judgment to the
operator, and returned the remainder of the deposit fo the
employer.

The employer attempted to assert crdss-points on appeal
which alleged error in the judgment in ordering the employer to
pay the operator's attorney's fees, and in the order vacating the
writ of supersedeas and foreclosing on the cash deposit. The
court of appeals denied jurisdiction of the cross-points, stating
that the cross-points placed the employer in the role of an
appellant and required the timely perfection of an appeal by the
employer. Id. at 242.

In Young the First Court cited both Hernandez and Scull in
support of its holding that the right of an appellee to use
croés-points to obtain a better judgment without perfecting an
independent appeal?"iswsubject to the limitation that such cross-
points must affect the interest of the appellant or beaf upon
matters presented in the appeal." Id. at 241 (emphasis in

original; citations omitted).
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After Youndg was decided other appellate courts cited it in
support of holdings which enlarged the exception further. For

example, in 1987 the Beaumont court relied upon Young when the

issue arose in a multiple-party case. Miller v. Presswood, 743

S.W.2d 275 (Tex. App. —-- Beaumont 1987, no writ). The court
observed that no portion of the judgment was favorable to the -
appellee and held that "[a] cross-point that is not directed to
the defense of the judgment against an appellant places the party
asserting the cross-point in the role of an,appellanf," and

requires the independent perfection of an appeal. Id. at 279.

The Beaumont court quoted directly from Young in Gulf States

Underwriters of La. v. Wilson, 753 S.W.2d 422, 431 (Tex. App. --

Beaumont 1987, no writ). The court considered and sustained a
cross-point related to the method of payment of the judgment but
denied jurisdiction of a cross-point thét complained that the
judgment in appellee's favor should have been joint and several
as to the appellant and the appellant's co-defendant. The court
held that it had no jurisdiction over the cross-point because the
appellant had directed no points of error toward the éo-
defendant. The Beaumont Court reasoned that the co-defendant
was, therefore, not a party to the appeal, and without an
independent appeal the appellee could not assign cross-points as
to the co-defendant. Id. at 431-432.

The Corpus Christi Court came to a similar conclusion in

holding that a separate appeal should have been perfected when an
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appellee presented cross-points as to a party who had not joined

the appellant in the appeal. Yates Ford, Inc. v. Benavides, 684

S.W.2d 736, 740 (Tex. App. -- Corpus Christi 1984, no writ). See’

also City of Dallas v. Moreau, 718 S.W.2d 776 (Tex. App. —--
Corpus Christi 1986, no writ) (where the appellee's cross-points

concerned the granting of a summary judgment in favor of two of

the defendants; the third defendant had appealed a judgment -

against it based on a jury verdict).

The San Antonio court recapitulated one variation of the new
rule in simple terms: "An appellee may not.assign cfoss points
against a co-appellee unless he perfects his own appeal."”

Southwestern Bell Telephone Co. v. Aston, 737 S.W.2d4 130, 131

(Tex. App. =-- San Antonio 1987, no writ). Yet more recently in
Bonham v. Flach, 744 S.W.2d 690 (Tex. App. —-- San Antonio 1988,
no writ), the same court stated: "There being no limitation in

connection with appellant's appeal from the judgment below, we
must consider the cross-point of error." Id. at 694.

As a number of commentators have noted, a line of recent
opinions out of the Dallas court found no jurisdiction over
cross-points in both multiple-party and two-party appeals.
First, in Miller v. Spencer, 732 S.W.2d 758, 761 (Tex. App. —--
Dallas 1987, no writ), the Dallas Court cited Barnsdall (again

without considering the effect of the 1941 amendment to Rule

420), Yates and Young in a two-party appeal, where the appellees'

cross-points alleged error in the granting of the appellant's

motion to set aside a default judgment.
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The Dallas court also has broadened the Young exception in

Triland Inv. Group V. Warren, 742 S.W.2d 18, 25 (Tex. App. --

Dallas 1987, no writ). Warren cited Young in requiring a
separate cost bond for an appellee to perfect appeal of cross- .

points "unrelated to the defenée of the judgment or to the
grounds of appeal raised by [appellant]." The court further -
complicated the issue by considering cross-points related to
evidentiary matters pertaining to submitted jury issues but
dismissing cross-points related to rulings of the trial court on
evidence pertaining to damages and on other causes of action
asserted by the appellee. Id. at 25-26.

The Dallas court has also found no jurisdiction over cross-

points asserted by appellees in a series of recent cases:

Chapman Air Conditioning, Inc. v. Franks, 732 S.W.2d 737 (Tex.

App. -- Dallas 1987, no writ); Ragsdale v. Progressive Voters
Leaque, 743 S.W.2d 338 (Tex. App. -- Dallas 1987, no writ); and

Essex Crane Rental Corporation v. Striland Constfuction Company,

Inc., 753 S.W.2d 751 (Tex. App. -- Dallas 1988, no writ).
Finally, the most recent Dallas Court of Appeals case of

Agricultural Warehouse v. Uvalle, 759 S.W.2d 691 (Tex. App. --

Dallas 1988, no writ) took the trend to its logical conclusion.
Even in an essentially two-party case (there had been a worker's
compensation carrier/intervenor and a defaulted co-defendant),
the court cited its own prior opinions in Essex and Chapman in

denying jurisdiction of appellee's single cross-point:

10
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By cross-point [appellee] complains that the trial
court erred in granting [appellant's] motion to
disregard jury findings and in failing to award
exemplary damages in the judgment. [Appellee's] cross-
point places it in the role of an appellant. As an
appellant, [appellee] must timely file a cost bond
pursuant to Texas Rules of Appellate Procedure 41(a).
As no cost bond was filed, he is not entitled to have-
his cross-point considered.

d. at 696 (citations omitted). ' =

Recommendations

Given the above, it could be argued that the cafeful
practitioner should now always timely perfect an appeal -- win,
lose, or draw -- just to make sure he or she preserves the
client's right to bring cross-points as appellee. It is
difficult (and professionally perilous) to determine when an
appellate court will find thatva cross=-point requires a separate
appeal and when it will not; the jurisdictional line is now not
only ill-defined, it is ambulatory. Once again, Judge Stayton's
prediction rings true: the application of the rule has come full
circle.

Appellate Rule 40(a) (4) now provides a mechanism for notice
of limitation of appeal by an éppellant, but the effects of
limitation or non-limitation are not explained in the rule. As
the line of cases decided since the enactment of the Rules of
Appellate Procedure indicate, broad exceptions to the concept
that an appellee may obtain a better judgment by cross-point,

within perfecting an independent appeal, have been devised. The

11
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most expeditious way to clarify the requirements would be to

revise Rule 40(a) (4) of the Texas Rules of Appellate Procedure as
!

follows: ‘

(4) Notice of Limitation of Appeal.

(A) No attempt to limit the scope of an
appeal shall be effective as to any party -
unless the severable portlon of the judgment
from which the appeal is-taken 'is designated
in a notice served on all parties to the suit -
within fifteen days after judgment is signed,
or if a motion for new trial is filed by any
party, within seventy-five days after the
judgment is signed.

(B) If the scope of an appeal is
limited in accordance with this Rule
40(a) (4), any other party may cross-appeal
any other portion or portions of the judgment
by timely perfecting a separate appeal.

(C) Unless the scope of an appeal is
limited in accordance with this Rule
40(a) (4), the entire judgment is subject to
appellate review. Once an unlimited appeal
has been perfected by any party, any other
party whe_has_been—aggrleved—by—the=audgmenésﬂ_,
may seek a more favorable judgment in the
courts of appeal by cross-point as an
appellee without perfecting a separate
appeal.

In the words of the Dallas Court of Appeals (albeit on
another jurisdictional questién), until the issue is resolved
"[t]he appellate court's jurisdiction [must now] be determined
case by case, and liéigants ... have no assurance of the court's
jurisdiction until such a determination [is] made. To make
jurisdiction depend on such a 'degree' of difference is to thwart

the purpose behind the rules of appellate procedure." Brazos

Electric Power Cooperative, Inc. v. Callejo, 734 S.W.2d 126 (Tex.
App. == Dallas 1987, no writ).

12
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REPORT December 1, 1988
of the
COMMITTEE ON THE ADMINISTRATION OF JUSTICE

- - '
. .
“ ll

The Committee on the Administration of Justice has been divided into
subcommittees which tract those of the Supreme Court Advisory Committee ‘to
which it reports its proposals regarding the Texas Rules of Civil Procedure.
The first meeting of the new bar year was held September 10, 1988 at which
time there was discussion of proposed Local Rules following a report by Luther
Soules, Chairman of the Supreme Court Adviéory Committee and the Court's Sub-
committee on Local Rules. Mr. Soules presented a proposed draft of the rules
for consideration and input. Professor William V. Dorsaneo, III, Chairman of
COAJ's Subcommittee on Local Rules, has done a considerable amount of work on
the project. A number of other matters came before the committee for dis-
cussion and various proposed Rules changes were referred to appropriate sub-
committees, _

At its meeting held November 19, Judge George Thurmond, Chairman of the
Judicial Section, reported ‘that a draft of the Local Rules was presented dur-
ing the recent Judicial Conference in Fort Worth. He stated that the members

|

i

i

i

i

i

i

attending the Conference were divided into five groups to study the draft and l
a member of the Advisory Committee acted as moderator to each group. The

final work product will serve as a guide for judges over the state after its .

approval.

A report was made by Judge Don Dean, a mexnber'cf7~the Subcommittee on .

i

i

i

i

1

i

Rules 1-165a. Some changes were proposed to Rule 2la to bring approved

delivery practices more current as delivery means and technologies have sig-
nificantly changed since 1941. The changes will be put into written form and
presented to the full committee at its January meeting for action as required
under the committee's bylaws. Changes to Rule 72 were also proposed which will
bring copy service more current and this ameﬁdmenguwill be presented in written
form at the next meeting.

Four Rules changes are being considered by the Subcommittee on Rules
166-215 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent
from the November meeting and reports on these Rules were deferred.

Charles Tighe, Chairman of.the Subcommittee on Rules 216-314, reported

that the group has considergd Rule 245 and, on the recommendation of Mr.
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Soules, would recommend a revision at the next meeting to change notice of
"not less than ten days" to "not less than forty-five days" as the period
prior to trial for jury fee and demand was extended from ten to thirty
days and the increase from ten to forty-five days would permit a party
who receives a non-jury setting together with an answer to preserve its
right to trial by jury and avoid an otherwise essential but burdensome
practical requirement to make demand and pay the jury fee in all cases
when they are filed, thus clogging the jury dockets unrealistically and
unnecessarily. Mr Tighe s sa1d it would be necessary to consider this
change along w1th Rule 216- whlch provides for the fllldg—df\a\jury fee.
He said the subcodaszee was also con51der1ng Rules 223 and 224 which deal
with the jury list. T

.Mr. James O' Leary.. sa1d hlS Subcommittee on Rules 315-331 was looking
at Rule 324(b) where motlon for a new trial is required. A question has
arisen with regard to venue for a new trial and the group feels this needs
study.

With regard to the Texas Rules of Appellate Procedure, Judge J.

filing of .records,. briefs and other instruments. He said the subcommittee
did not feel that a real problem existed with these two Rules but would look
at them more closely to determine if revisiors should be made.

A complaint regarding Rules 40 and 53j was received from a district
Jjudge regarding a problem-faced by a court reporter in his jurisdiction who
prepared a lengthy statement of facts f6F an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 533.
The subcommittee considered the matter but recommended that no action be

taken on these Rules at this time and that the matter be removed from the

‘docket, recognizing that'there may be a greater problem with the Rules in the

future.

With regard to TRAP Rule 100, Judge Brown referred to a copy of a
proposed change to the"Rule which has been circulated to the full committee.
The proposed amendment will clarify the Rule by providing that en banc re-
view may be conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was
seconded and adopted.
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The meeting was then held open for discussion of any Rules problems
which might need to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules
of discovery and the possibility of having a limit on the number of inter-
rogatories that may be made.

The Committee will meet again on January 14, 1989 at which time final

action will probably be taken on a number of the items presently under con-
sideration.

Sh A B Fofito

Stanton B. Pemberton, Chairman
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LUTHER H. SOULES 1Nl May 17, 1989

(512) 224-9144

Mr. Russell McMains

Edwards, McMains & Constant ' h
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on thlS matter at our next SCAC meetlng I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly yours,

\
e
~—’/§EBﬁER H. SOULES IIT
LHSIII/hjh

Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS -

CHIEFJLSTICE P.O. BOX 12248 CAPITOL STAT! CLERK )
THOMAS R PHILLIPS il * I ATION

{
HN
AUSTIN, TEXAS 78711 JO T. ADAMS

JUSTICES (512) 463-1312 EXECUTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L RAY

RAUL A GONZALEZ
OSCAR H. MALZY
EUGENE A COOK
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

ADMINISTRATIVE ASS'T.
May 15 ' 1989 MARY ANN DEFIBAU

Luther H. Socules III, Esqg.

Soules & Wallace

Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states? '

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass‘n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

- Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Sincerel
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March 2, 1989

Honorable Mary M. Craft, Master

314th District Court ' )

Family Law Center
4th Floor

1115 Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be

carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know. '

Sincerely,

Nathan L. Hecht
Justice

NLH:sm —— e
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MAaRry M. CrRAFT
MASTER, 314™ DisTRICcT COURT
FamiLy Law CENTER, 4™ FLOOR
1115 CONGRESS
~ rousTon, Texas 77002 !

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delinquency case for an
indigent client is tricky. However, I have kteen concerned for
some time about the problem of civil appeals for all indigents and
offer the following thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial court within 30 days
of the judgment's signing. T.R.App.P. 41(b)(l1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stat=. T.R.App.P.

40(b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53(j)(2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case;is as follows:

1. An affidavit of inability to pay =—osts (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signing of the order which
is being appealed. T.R.App.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41(a)(l).

2. Notice of the filing cf appellant‘s affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the case was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving secgrity therefor."” T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days ‘after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a) (3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40(a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [lst Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certificaticn judgment was
‘dismissed because the state's attorney did nct receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., 1t is possible the D.A. actually knew of the

flllng of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919~CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to -~
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.—--Amarillo 1986, no writ). __

The absurdity of the court reporter notice requirement is
demcnstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.—--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two- day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unlass it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mailbox
rule,” T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late. .
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-

timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indigents' appeals are
obvious.

First, two days is simply too short & time to get notice
out. Some Monday and Friday holidays are fecderal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect

to go to the post office on-Friday, and wait until] Monday to send
the mail. ‘

Second, why is notice to the court. reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a

. contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althocugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j)(2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
"the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a)(l), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting-a cost bond should never result in loss of the appeal.

The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the -
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a) (3) (B) by deleting thg language
following the semi-colon ("otherwise . . ..) and substituting the
following: ;

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."

Sa
l h
' e

This would be consistent with the provisions of T.R.App.P.
40 (a) (3) (E) and 41 (a) (2) .
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Mr. Thomas S. Morgan
February 9, 1989
Page 6

) 4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request o waive bond.)

5. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.

Evidence shall be taken of the estimated cost of preparing
-a statement of facts and transcript.”

- 6. BAmend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay

costs. This should parallel T.R.App.P. 53(j) (1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so

without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy

getting together with you and anyone else interested in this issue
at a mutually convenient time.

Very truly yours,

Conf

MARY MANSFIELD CRAFT
MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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Thomas S. Morgan
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ccC:

Mr. Robert O. Dawson
University of Texas
School of Law

727 E. 26th St.
Austin, Texas 78705

Texas Supreme Court

Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building

Austin, Texas 78711
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SUSAN SHANK PATTERSON
LUTHER H. SOULES Il

Mr. Russell McMains

Edwards, McMains & Constant
P.0O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 40 and 53(3j)
Dear Rusty:

Enclosed herewith please find a copy of a letter I received
from Justice William W. Kilgarlin regarding Texas Rules of
Appellate Procedure 40 and 53(j). Please be prepared to report

on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very Y yours,

UYHER H. SOULES IIIX

LHSIII/hjh

Enclosure

cc: Honorable William W- Kilgarlin
Honorable Antonio A. Zardenetta
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JAMES P. WALLACE
TED Z. ROBERTSON
WILLLAM W', KILGARLIN
RAUL A GONZALEZ

August 17, 1988 ‘£J~/ f-}

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

OSCAR H. MALZY
BARBARA G. CULVER
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Hon. Antonio A. Zardenetta
111th Judicial District
Laredo, Texas 78040

Dear Judge Zardenetta:

I am in receipt of your letter of May 19, 1988 regarding
the proposed changes to the Rules of Civil Procedure, and [
appreciate your taking the time to write.

I have forwarded a copy‘of your letter to Luther H. Soules,
III, Chairman of the Supreme Court Advisory Committee.

Sincerely,

William W. Kilgarlin
WWK:sm

J xc: Mr. Luther H. Soules, III

e
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Hon. William Kilgarlin
Associate Justice
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701

Mr. Doak R. Bishop, Chairman

State Bar Committee Administration
of Justice Committee

2800 Momentum Place

1717 Main

Dallas, TX 75201

Re:

PR

Dear Judge Kilgarlin and Mr.

Bishop:

Advisory Committee on the Rules
of Civil and Appellate Proce-
dure

Texas Rules of Civil Procedure 145
Affidavit of Inability

Texas Rules of Appellate Proce-
dure 40--Appeal in Civil Cases

Texas Rules of Appellate Proce-

dure 53(j) --Free Statement of
Facts

I hdﬁg:;;;;;ntered a problem with regard to Texas Rules of Civil-

pvnﬁnﬁu;E_J45 <
Procedur

ment '

all, of course, with'regard to Civi

ppellacte

Proceédingz—

ecently, my Court Reporter prepared a Statement of Facts for an In-
digent Party whom the Court determined to be Indigent, after a hear-

ing for that purpose, by virtue of Texas Appellate Procedure Rule 40.

The cost of the Statement was substantial.

The Court Reporter's re-

quest for payment was rejected by the County, as per Texas Appellate

Procedure Rule 53(j).
tion,

This past week, we had another similar situa-
and I can readily foresee numerous other cases proceeding in
the same fashion, either because of T.R.C.P.

145, or that rule, if

.construed together with Texas Rules of Appellate Procedure Nos. 40

and 53(j).




May 19, 1988
Page 2

I do not mean, by any means, to deprive parties who are genu-
inely indigent of their just and lawful right to access to our
courts. I am, however, having a more difficult time comprehending .
the inequity, to say the least, of compensation for services ren-
dered to reporters in criminal proceecimgebuc ol Tov Ccivil liti-
gatlgp. ALso;-CUes the Pauper's Affidavit, under Rule 145, serve
as a the basis, in whole or in part, for the Appellant's alleged
indigency for the hearing called for under Appellate Procedure Rule
40, or may that indigency hearing proceed anew with the burden of
proof, as called for under the rule? If it does, then, under Appel-
late Procedure Rule 40, the Court Reporter would conceivably be con-
testing that Affidavit, and/or others, for the first time. But,
irregardless, if indigenc¥_ig_$stablished, the result is the same--
Appellate Procedure Rule S3(i)3denias the Reporter any compensatign

~Tor wnat can easily be voluminous and costly Statements of Facts.

Another query is whether, under T.R.C.P. 145, the Court can
compel payment of court costs, including those of the Indigent Party,
by any non-indigent party, including the Defendant, before Judgment;
or only by the prevailing party, after Judgment and in the latter
instance, that would include the indigent party, assuming a substan-
tial monetary award was granted to cover court costs. Lf the Court
can, prejudgment, compel payment of court costs by any non-indigent
party, the County, through the District Clerk, could conceivably
and as a matter of course and procedure, derive some of these costs,
otherwise unpaid by the indigent party(ies). And the same would
be true if these costs were to be paid by the prevailing party,
whether the Indigent or the Defendant, thereby assuring the payment
of court costs and the indigent party's(ies') access rights to our

- - courts. '

Under rule of Appellate Procedure 40, must Counsel for the al-
leged Indigent Party certify by affidavit, or otherwise, that he/she
is providing legal services on a Pro Bono basis, or on a contingency,
as a factor for the Court to consider under the Rule 40 hearing?

Enclosed please find copies of my Court Reporter's letter to
our County Auditor, my letter to our Presiding Administrative Judge
and our County Judge and our State Legislators, a copy of our Pre-
siding Judge's letter to the Hon. John Hill and his letters to Ms.
Anna Donovan, our Court Reporter, all dealing with this dilemma.

As a practical matter, until this problem can be fairly addressed
and resolved, I believe there would be no other recourse for 'a Court
other than to allow his/her Official Court Reporter out-of-court time
to prepare and timely file the Indigent Party's Statement of Facts
while engaging a Deputy Court Reporter to provide in-court services;
in either case, the county to pay for these expenses.

00208




May 19, 1988
§%§ Page 3

Please favor me with your comments and suggestions, so that we

may act in the best interests of a due administration of justice for
all concerned. :

Sincerely,

Z/yo
Enclosure

XC: Hon. Manuel R. Flores
Hon. Elma T. Salinas Ender
Hon. Raul Vasquez
Hon. Andres "Andy' Ramos
Hon. Manuel Gutiarrez
Ms. Maria Elena Quintanilla
Mr. Emilio Martinez
Mr. Armando X. Lopez
Ms. Rebecca Garza
Ms. Trine Guerrero
Ms. Anna Donovan
Ms. Bettina Williams
Ms. Rene King
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MEMORANDUM %_

| afo SR
TO: Luther H. Soules III 6 4»3»««‘«.-/

FROM: Sarah B. Duncag/. ﬁ/

RE: Proposed changes to Texas Rules of Appellate Procedure 51 and 53

)

Attached is a copy of Odom v. Olafson, 675 S.W.2d 581 (Tex.App.--San Antonio
1984, writ dism’d w.0.j.), which held that.a late request for a statement of facts deprived
the appellate court of the power to accept even a timely-tendered statement of facts for
filing. Also attached is a copy of Adams v. H.R. Mgt., 696 S.W.2d 256 (Tex.App.--San
Antonio 1985)(en banc), in which the San Antonio Court of Appeals overruled the
holding of Odom. Prior to Adams, however, the Fourteenth Court of Appeals followed
the Odom rule in Caldwell & Hurst v. Myers, 705 S.W.2d 703 (Tex.App.--Houston [14th -
Dist.] 1985)(en banc)(copy attached). Although one court has inferred that the the last
sentence of Rule 54(c), Tex.R.App.P., was added to overrule the holding in Caldwell,
there may still be some possible confusion on this issue.

I would suggest that Rules 51(b) and 53(a), Tex.R.App.P., be amended to provide:

Rule 51. The Transcript on Appeal

R IN
e
B

(b) Written Designation. At or before the time prescribed for perfecting the
- appeal, any party may file with the clerk a written designation specifying matter for
inclusion in the transcript; the designation must be specific and the clerk shall disregard
any general designation such as one for "all papers filed in the cause." The party making
the designation shall serve a copy of the designation on all other parties. Failure to

timely make the designation provided for in this paragraph shall not be grounds for

refusing to file a transcript or supplemental transcript tendered within the time provided
by Rule 54(a); however, the failure of the clerk to include designated matter will not

be grounds for complaint on appeal if the designation specifying such matter is not timely
filed.

The last two sentences of Rule 51 have been reversed, so they appear in the chronology
of the appellate sequence. Additionally, the rule as amended provides that a late
designation shall not be grounds for refusing to file a transcript or supplemental
transcript tendered for filing within the time provided by Rule 54(a).

Rule 53. The Statement of Facts 'on Appeal

(a) Appellant’s Request. The appellant, at or before the time prescribed for
perfecting the appeal, shall make a written request to the official reporter designating the
portion of the evidence and other proceedings to be included therein. A copy of such
request shall be filed with the clerk of the trial court and another copy served on the

appellee. Failure to timely request the statement of facts under this paragraph shall not

00210
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preclude the filing of a statement of facts or a supplemental statement of facts within the
time prescribed by Rule 54(a).

An additional sentence has been added to Rule 53 to provide that a late request shall
not be grounds for refusing to file a statement of facts or supplemental statement of facts
tendered for filing within the time provided by Rule 54(a).

I

S.B.D.

!
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ODOM v. OLAFSON Tex.
Cite as 675 $.W.2d 581 (Tex.App.4 Dist. 1984)

final. We agree. The state introduced a
pen packet for the 1960 conviction, how-
ever, the judgment and sentence in the
packet fail to establish the date the offense
was committed. Cooper v. State, 631
SW2d 508 (Tex.Crim.App.1982). Appel-
lant took the stand during the guilt stage
of the trial, but his testimony does not

" - establish that the 1957 conviction became

final before the second offense resulting in
the 1960 conviction was committed.
Ground of error four is sustained.

[4] In his third ground of error appel-
lant claims the state failed to prove proper-
ly appellant’s identity as the person con-
victed of a felony offense in cause number
5460 in the Colorado County District Court
as alleged in the first enhancement para-
graph. Since this ground of error attacks
the sufficiency of the evidence to prove
identity as to prior conviction, we will ad-
dress it. The state offered into evidence
the penitentiary packet containing a judg-
ment and sentence describing a conviction
of a person named Melvin Douglas Sanders
for the offense of theft of automobile on
September 19, 1960, in cause number 5460
in the District of Colorado County, Texas.
Additionally as a part of the packet was a
form containing a description of the prison-
er as a black male born November 1, 1935
and naming his relative as “Mrs. Marie
Madison, Larned, Kansas”. On cross-ex-
amination, appellant admitted he was the
same Melvin Douglas Sanders who was
convicted of theft of an automobile in Colo-
rado County and received five years in
1960. Further, he testified he was born
November 1, 1935 and that his grandmoth-
er, named “Mrs. Marie Madison” lived in
Kansas. We find the above testimony suf-
ficient to prove identity as to appellant’s
first prior conviction. The third ground of
error is overruled.

The judgment is reversed and the cause
remanded for a new trial, but only as a
second offender. Carter v. State, —
S.W.2d — No. 612-83 (Tex.Crim.App.,
May 16, 1984) (not yet reported).

581

Harold A. ODOM, Jr., Appellant,
v.
James W. OLAFSON, et al., Appellees.
No. 04-84-00259-CV.

Court of Appeals of Texas,
San Antonio.

July 11, 1984.
Rehearing Denied Aug. 30, 1984.

On appeal from an order of the 37th
District Court, Bexar County, Richard J.
Woods, J., appellant filed a motion to ex-
tend time for filing a statement of facts.
The Court of Appeals held that appellant
was not entitled to extension of time for
filing statement of facts due to failure to
timely request preparation of statement of
facts.

Motion denied.

Appeal and Error ¢564(3)

Appellant was not entitled to extension
of time for filing statement of facts due to
his failure to timely request preparation of
statement of facts. Vernon’s Ann.Texas
Rules Civ.Proc., Rules 356(a), 377(a).

Gordon R. Cooper, II, Houston, for appel-
lant.

Justin M. Campbell, Michael S. Goldberg,
Bakee & Batts, Houston, Eugene B. Labay,
Cox & Smith, San Antonio, for appellees.

Before CADENA, C.J., and REEVES and
TIJERINA, JJ.

OPINION

PER CURIAM.
Appellant, Harold A. Odom, Jr., has filed

-~ a motion to extend the time for filing the

statement of facts to September 6, 1984,
The statement of facts was due to be filed
by June 8, 1984. TEX.R.CIV.P. 386. Ap-
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pellant's motion states that the court re-
porter was requested by letter on May 17,
1984, to prepare the statement of facts.
The court reporter's affidavit attached to
the motion indicates that she did not re-
ceive her first written notice to prepare the
statement of facts until May 22, 1984.

TEX.R.CIV.P. 377(a), as amended. effec-
tive April 1, 1984, states that in order to
present a statement of facts on appeal, the
appellant shall make a written request to
the court reporter for its preparation at or
before the time prescribed for perfecting
the appeal. In the instant case the appeal
was due to be perfected by May 9, 1984.
TEX.R.CIV.P. 356(a), while the request
was not received until May 22,

Rule 377(a) apparently was amended
with the intention of compelling appellants
to request their statements of facts at a
time in the appellate process which would
insure that more statements of facts would
be completed within the time allowed. The
goal was to eliminate the all too frequent
occurrence of an appellant waiting to re-
quest the statement of facts until its due
date.

As the rule now .reads, we have no dis-
cretion to permit the filing of a statement
of facts by an appellant who has not com-
plied with the mandate of the rule. The
statement of facts may not be presented on
appeal.

While the penalty for noncompliance is
harsh, compliance requires no additional ef-

fort. An appellant will still have to request .

the statement of facts, but that request
will have to be made at an earlier time than
many attorneys are accustomed to.

Appellant’s motion for extension of time
will be denied due to his failure to timely
request preparation of the statement of
facts in accordance with Rule 877(a). The
clerk of this Court is directed not to file a
statement of facts in this case.

In view of this ruling appellant’s motion
for extension of time to file the brief is
denied.

REPORTER, 2d SERIES

Greg Roger BRATBY, Appellant,
| v,
The STATE of Texas, Appellee.
No. 05-83-01037-CR.

Court of Appeals of Texas,
Dallas.

July 12, 1984,
. Rehearing Denied July 26, 1984.

Defendant was convicted in the County
Criminal Court #5, Dallas County, Tom
Price, J., of possession of a usable quantity
of marijuana in an amount of less than two
ounces, and he appealed. The Court of
Appeals, Akin, J., held that police had prob-
able cause for a search warrant based on
their observation of marijuana plants which
were in plain view on second floor balcony
leading to defendant's apartment, but in
absence of some circumstance excusing ne-
cessity of a warrant, they could not con-
duct a search of apartment without a war-
rant, and their seizure of marijuana during
that search was therefore illegal, requiring
suppression of marijuana in subsequent
prosecution, where defendant had a reason-
able expectation that his baleony would be
free from unwarranted governmental intru-
sion, and police had no fear that marijuana
would be destroyed during time that would
have been required to secure a warrant.

Reversed and remanded.

1. Drugs and Narcotics =185

Observation of police officers when,
from a distance of from five to ten feet,
they viewed marijuana plants growing in
small pots on a second floor balcony lead-
ing to defendant's apartment was not a
search subject to warrant regquirements.
U.S.C.A. Const.Amend. 4.

2. Searches and Seizures ¢=7(20)

Warrantless search of apartment was
illegal where defendant had reasonable ex-
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diagnosis of any medical or psychological
condition” of Carol Ann Bailey.

Relator contends that by virtue of Rule
510(d)(6), Texas Rules of Evidence, such
records are discoverable because they
would be relevant to the parent-child rela-
tionship issue in determining managing
conservatorship.

The petition for mandamus shows the
divorce case is set for trial August 19,
1985. There is no explanation for relator
having waited from April 10 to August 2 to
attempt to file this proceeding. While rela-
tors argument appears to have merit, we
decline to grant permission to file the peti-
tion for writ of mandamus because of the
long delay involved and in waiting until
only two weeks prior to the trial setting to
present the matter to us. There appears to
be no reason, however, why relator cannot
compel the attendance of the two doctors
at the trial of the divorce suit on its merits;
place each on the stand as a witness and

_develop the issue at that time for consider-

ation by the trial court. Should the trial
court refuse to order disclosure of the
records, a sufficiént record can then be
made for appellate review.

The motion for leave to file petition for
writ of mandamus is denied.

O & KEY NUMBER SYSTEM

—“tAMmE

Joanne Nix ADAMS, Appellant,
v.

H.R. MANAGEMENT AND La PLAZA,
LTD., Appellees.

No. 04-84-00562-CV.

Court of Appeals of Texas,
San Antonio. ~

Aug. 21, 1985.

—

Appellant requested additional time in
which to file her statement of facts in

696 SOUTH WESTERN REPORTER, 2d SERIES

connection with judgment entered by the
285th District Court, Bexar County, David
Peeples, J. The Court of Appeals, Cadena,
C.J., held that appellant’s reasonable expla-
nation for late request with court reporter
for preparation of statement of facts and
fact that tardy request played no part in
delay in filing statement of facts excused
appellant’s failure to comply with rule gov-
erning request for statement of facts;
thus, appellant’s request for extension of
time would be granted.

Motion granted; time for filing state-
ment of facts extended.

Reeves, J., filed dissenting opinion.

Appeal and Error <607(1)

Appellant’s reasonable explanation for
late request with court reporter for prepa-
ration of statement of facts and fact that
tardy request played no part in delay in
filing statement of facts excused appel-
lant’s failure to comply with Vernon’s Ann.
Texas Rules Civ.Proc., Rule 377(a) govern-
ing request for statement of facts; thus,
appellant's request for extension of time
would be granted.

Stephen F. White, Jack H. Robison, Hol-
lon, Marion & Richards, Boerne, for appel-
lant.

Thomas E. Quirk, Beckman, Krenek, Ol-
son & Quirk, San Antonio, for appellees.

Before the court en banec.

ON APPELLANT'S FIRST MOTION FOR
RECONSIDERATION EN BANC OF
APPELLANT'S SECOND MOTION
TO EXTEND TIME FOR FILING
RECORD

CADENA, Chief Justice.

In two previous opinions we have con-
sidered appellant’s requests for additional
time in which to file her statement of facts.
In the first opinion dated February 28,
1985, we granted the motion to extend time
for filing the record for the reason that the
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request included both the transcript and
the statement of facts, and a reasonable
explanation for extending the time to file
the transcript was presented. See E'mbry
v. Bel-Aire Corp., 502 S.W.2d 543, 544
(Tex.1973); Hill Chemicals Co. v. Miller,
462 S.W.2d 568, 569 (Tex.1971); Duncan v.
Duncan, 371 SW.2d 873, 874 (Tex.1963);
. Anzaldua v. Richardson, 279 S.W.2d 169,
170-71 (Tex.Civ.App.—San Antonio 1955,
no writ). We denied the second request for
an extension of time in which to file the
statement of facts in an opinion dated April
3,1985. Although the motion was couched
in terms of a request for extension of time
- file the record, the transcript had already
been filed, and thus the only matter
. presented for our consideration was wheth-
" er to extend time to file the statement of
facts. We denied the motion because ap-
- pellant had not filed a written request with
the court reporter for the preparation of
the statement of facts by December 13,
" 1984, the time by which the appeal was to
be perfected. Odom v. Olafson, 675
S.W.2d 581, 582 (Tex.App.—San Antonio
1984, writ dism’d w.o.j.); Rule 377(a).!
Written. request to the court reporter was
made on December 26, 1984, thirteen days
after the time prescribed for perfecting the
appeal. Appellant has now filed a motion
for reconsideration en banc of our denial of
her motion for an extension of time.

This motion for reconsideration contains
two affidavits—one from one of the court
reporters who transcribed the testimony at
trial, and one from Stephen F. White, one
of appellant’s trial attorneys. They show
the following:

This was an eight day trial, and the
statement of facts will run to several hun-
dred pages. On either November 27th or
29th, White spoke with both court report-
- ers about the statement of facts. He was

" told that it would be quite some time be-
fore preparation of the statement of facts
could begin since both reporters were busy
working on several other records. He re-
quested affidavits to that effect from both
reporters in anticipation of filing a motion

1. All references to rules are to the Texas Rules

ADAMS v. H.R. MANAGEMENT AND LA PLAZA, LTD. Tex. 257
Cite as 696 S.W.2d 256 (Tex.App. 4 Dist. 1985)

for extension of time. White’s conversa-
tions with the two reporters led him to
believe his co-counsel had already made a
written request, and the only discussion
White conducted with them concerned fi-
nancial arrangements. White also had a
lengthy conversation with the trial judge
regarding arrangements for payment of
the reporters. From the tenor of this con-
versation, White again assumed that the
written request had been filed; otherwise,
he assumed, the judge would not have re-
quired the making of financial arrange-
ments unless he, too, assumed that a prop-
er written request had been made.

White first noticed the absence of a writ-
ten request upon his review of the appel-
late record on December 26, 1984. He dis-
cussed this with his co-counsel who indi-
cated that he thought White had filed the
request. The written request was immedi-
ately prepared and filed on December 26,
1984. '

In summation, White concludes that the
late filing of the request resulted from a
lack of communication with his law office
and his misinterpretation of the signals he
received from the reporters and the judge.

A panel of this court in Odom held that
the language of Rule 377(a) left us no
discretion to permit the filing of a state-
ment of facts by an appellant who has not
complied with the mandate of the rule. 675
S.W.2d at 582. While the rule is written in
mandatory language, there are certain situ-
ations in which such an interpretation is
much too harsh. The better view is that
the supreme court did not, by its amend-
ment to Rule 377(a), intend to impose a new’
restrictive deadline in the appellate process.
Monk v. Dallas Brake & Clutch Service
Co., 683 S.W.2d 107, 109 (Tex.App.—Dallas
1984, no writ). Such an interpretation
would be consistent with the supreme
court’s objective in promulgating its recent
amendments to the rules of appellate pro-
cedure. That objective was to eliminate as
far as possible the technical restrictions
which sometime result in the disposition of

of Civil Procedure.
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appeals on grounds unrelated to the merits.
B.D. Click Co. v. Safari Drilling Corp.,
638 S.W.2d 860, 861 (Tex.1982); Monk, 683
S.W.2d at 109. As we wrote in Odom, the
purpose of the amendment to Rule 377(a)
seemed to be to promote the timely filing
of statements of facts insofar as that goal
could be accomplishied. 675 S.W.2d at 582.
The instant case illustrates that that lauda-
ble goal is not furthered by strict adher-
ence to the rule in each and every instance.

It is apparent in the instant case that
compliance with Rule 377(a) would not have
resulted in the timely filing of the state-
ment of facts. Both reporters were so
encumbered with pending work that even if
they had received a timely written request
in accordance with Rule 377(a), they would
not have been able to prepare the state-
ment of facts in this case by the time it was
due. A rigid adherence to a mandatory
interpretation of Rule 377(a) in every case
will not further the purpose of the rule—
the prompt and efficient disposition of ap-
peals. In cases where that goal is not
advanced—such as the instant case—rigid
adherence to Rule 377(a) will not promote
the efficiency of the appellate process. It
will resurrect the old in terrorem philoso-
phy of appeals which the supreme court
has sought to bury. Pope & McConnico,
Practicing Law with the 1981 Texas
Rules, 32 BAYLOR L.REV. 457, 492 (1980).
It heralds a return to disposition of appeals
by technicality rather than on their merits.

We refuse to apply Rule 377(a) strictly in
situations where the written request, time-
ly filed, would not have insured that the
statement of facts would be filed on time.
Accordingly, we limit the holding in Odom
to the more extreme facts of that case.

Our holding in this case does not mean
that Rule 377(a) may be ignored with impu-

nity. An appellant who makes a late re- -

quest to the reporter will have a greater
burden of explanation in a motion for ex-
tension of time than one who has made a
timely request but must still ask for an
extension. An appellant whose late re-
quest contributes to the tardiness of the
statement of facts may have an insur-

REPORTER, 2d SERIES

mountable burden to overcome in a motion
for extension of time. The most prudent
policy, of course, is for appellants’ attor-
neys to incorporate Rule 377(a) requests
into their appellate timetables. We realize,
however, that through inadvertence or mis-
take a busy attorney may sometimes ne-
glect to make a timely request. In such
situations we should not automatically
slam the door to the appellate forum in his
face. Rather, the appellant should be ac-
corded the opportunity to reasonably ex-
plain the late filing of the request as he is
able to do when the bond, transcript or
statement of facts has been filed late. See
Rules 21c, 356(b).

Appellant's reasonable explanation for
the late request and the fact that the tardy
request played no part in the delay in the
filing of the statement.of facts excuse the
failure to comply with Rule 377(a). The
motion for reconsideration is granted. Our
opinion of April 3, 1985, is withdrawn, and
appellant’s second motion for extension of
time is granted. In accordance with that
motion the time for filing the statement of
facts is extended to April 25, 1985.

REEVES, Justice, dissenting.

I respectfully dissent. The language of
Rule 377(a) is clear, unambiguous and un-
equivocal. It says that in order to present
a statement of facts on appeal, the appel-
lant shall make a written request to the
official reporter for its preparation at -or
before the time prescribed for perfecting
the appeal. It is hard to imagine how the
rule could have been more clearly written.
The rule was, in fact, rewritten to make it
clear and explicit. Prior to its amendment
in 1984, the rule required the request to be
made “promptly.” The 1984 amendments
eliminated this imprecise standard and re-
placed it with the unequivocal specification
that the request shall be made “at or be-
fore the time prescribed for perfecting the
appeal.”

The trial attorney has told us in his affi-
davit that he failed to comply with Rule
377(a). Although he discussed the prepara-
tion of the statement of facts with the
reporters and the trial judge, he neglected
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GARZA v. BLOCK DISTRIBUTING CO., INC. Tex. 259 ii
Cite as 696 S.W.2d 259 (Tex.App. 4 Dist. 1985) 13

ion the simple expedients of asking them or property which resulted from an increase

checking the appellate record to determine in valuation of its property. The 37th Dis-
whether a written request had in fact been trict Court, Bexar County, Rose Spector, J.,
filed. He chose instead to rely on assump- entered judgment in favor of taxpayer,
tions based on the verbal “signals” he re- granting permanent injunction restraining

s ceived from the reporters and the judge any effort to collect additional taxes, and

e A that his co-counsel made the written re- appeal was taken. The Court of Appeals, 7
<h - quest to the court reporter. Quentin Keith, Assigned Justice, held that: '

S The majority observes that in this case a (1) failure of taxpayer to pay entire amount

i , “rigid adherence” to Rule 377(a) produces a  of taxes due upon increased assessment did
e harsh result. This is true, however, in not result in forfeiture of its right to com-
'X- . every case in which a party fails to fg]low 3 plain, and (2) Appraisal Board, in absence ; .
‘ mandatory rule of procedure. Admittedly, of notice to taxpayer, never acquired juris- :
Rule 377(a) is imperfect. It does not pro-  gietion to consider any increase in taxpay- st
vide an opportunity to reasonably explain er's valuation; therefore, its approval : ; §
¥

failure to comply w1tlt1 its r:nandate.‘ The thereof was a void act and subject to chal-
penalty for noncompliance in certain cir- .
lenge at any time or place.

cumstances is too harsh. Perhaps the in-

e

. stant case is an illustration of such a situa- Affirmed. ‘
. tion. Yet it is not our function to rewrite T h ; -
” the rules. That duty is reserved to the ‘ e
o supreme court. TEX.REV.CIVSTAT. {. Taxation ¢493.6 - i
. ANN. art. 1731a (Vernon 1962). Our duty Fail P . .
. 4 . ta t t .
:; = is to apply and enforce the rules as they aute o xpayer %o pay emure -

amount of taxes due-upon increased assess-

£l

1 N are written. Today, however, we have tak-

. . . ment did not result in forfeiture of its right
en a simple rule, unambiguously written,

! ? and have redrafted it to conform to our ?o F°’?‘p!ai“ S0 as fo dep rive’trial .court of
3 own perception of propriety and fair play. Jurlsdlchon.w hgar taxpay ers cla1.m of.an
‘; I would adhere to the proper interpretation unconstltutlpna] Increase In valuatloq with-
® of the rule as set but in Odom. I would ©OUt @ hearing, where taxpayer paid the
f ? deny the motion for reconsideration. tgxes which assessor-collector certified on
& his statement were due, and there was no
t § W possibility that a final judgment would not
- H & M IRRRLRE be entered disposing of entire controversy.
b
s

2. Taxation &493.4
Where taxpayer’s valuation was in- - i

Rudy GARZA, Bexar County Tax Asses- creased without prior notice having been
sor-Collecto; and Albert Bustamante, given, Appraisal Board never acquired jur- B

4 County Judge, Bexar County, Texas isdiction of the imposed increase in value.

.y

Appellants . As a result, its approval thereof was a void :
’ v act and subject to challenge at any time or . ot
: ' place. =
BLOCK DISTRIBUTING COMPANY, : 3 o
INC., Appellee. - 7o

No. 04-83-00436-CV. * ‘Michael L. Davis, Dist. Atty’s. Office,

Court of Appeals of Texas, San Antonio, for appellants. '3 s
San Antonio. Lester L. Klein, Klein & Klein, Mitchell |
Aug. 21, 1985, - - S. Rosenheim, San Antonio, for appellee. o

Taxpayer brought sﬁit challenging ad- Before BUTTS, TIJERINA and QUEN- B
ditional ad valorem taxes upon personal TIN KEITH, JJ. '
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CALDWELL & HURST v. MYERS Tex. 703
Cite as 705 S.W.2d 703 (Tex.App. 14 Dist. 1985)

providing conditions of ‘“‘probation,” does
not assess punishment within the meaning
of Article 37.07, § 3(a) and (d), for “‘there
has been no conviction,” Ex parte Schill-
ings, 641 S.W.2d 538, 540 (Tex.Cr.App.
1982); ‘“no sentence [sic] is assessed and
imposition of sentence is not suspended,”
McNew v. State, 608 S.W.2d 166, 172, 176~
178 (Tex.Cr.App.1978, 1980). Therefore, a
condition of “probation” purporting to re-
quire that accused be incarcerated is unrea-
sonable because it “stems from an offense
for which there has been no conviction,” Ex
parte Schillings, supra, at 540.

(2] For the same reasons, that upon
agreement of the parties an order finding
that evidence substantiates guilt and that
“the best interest of society and defendant
will be served,” deferring adjudication of
guilt and providing conditions of ‘“proba-
tion,” does not assess punishment within
the meaning of Article 37.07, § 3(a) and (d).

[3]1 Furthermore, though availability of
the option provided by § 3d(a) is limited to
those accused who plead guilty or nolo
contendere, “‘practical knowledge” is that it
will “very often be utilized as part of a
plea-bargain arrangement;”’ we also know
that because deferring adjudication upon
probationary conditions is entirely within
the discretion of a trial court, absent a plea
bargain an accused cannot be assured of
receiving it, yet having received it, during
its term still risks being sentenced “to the
maximum term provided for the offense to
which he pled guilty” should he violate any
condition. Reed v. State, 644 S.W.2d 479,
483-484 (Tex.Cr.App.1983).

(4] Article 44.02 contemplates an ap-

peal after assessment of punishment and
“sentencing.” The proviso bars a defend-
ant from prosecuting an appeal “who has
been convicted [upon plea of guilty or nolo
contendere before the court] and the court
assesses punishment [that] does not ex-
ceed [what is] recommended by the prose-
cutor and agreed to by the defendant and
his attorney”—except as provided. Since
an order conforming with plea bargain for
deferred adjudication is not an appealable
order and does not assess punishment with-

in meaning of Article 37.07, § 3(a) and (d),
and within contemplation of Article 44.02,
it follows that a defendant is not precluded
from prosecuting an appeal after adjudica-
tion of guilt, judgment and sentencing
merely because he initially bargained for
deferred adjudication and was admonished
according to Article 26.13(a)(3). There may
still be hurdles in the way, such as a sec-
ond plea bargain after adjudication of
guilt with respect to punishment to be as-
sessed, Ex parte Howard, 685 S.W.2d 672,
n. 1, 673, n. 2 (Tex.Cr.App.1985), but we
need not decide whether applicant in this
cause has cleared them.

(51 Though applicant asserts he is be-
ing denied his right of appeal and thus due
process and due course of law, in his appli-
cation for writ of habeas corpus applicant
never indicates just what alleged error he
would seek to raise on appeal. The burden
of proving allegations entitling him to re-
lief is upon applicant. Ex parte Alexan-
der, 598 S.W.2d 308, 309 (Tex.Cr.App.1980).
In the context of a deferred adjudication
proceeding, since some alleged errors are
appealable while others are not, that omis-
sion alone dooms our granting relief.

Relief is denied.

McCORMICK and WHITE, JJ., concur in

_ result.

O ¢ KEY NUMBER SYSTEM

—“wmzE

CALDWELL & HURST, a
Partnersh_ip, Appellant,

\BS

Louis MYERS aka Lewis Myers, Inde-
pendent Co-Executor of the Estate
of Saora Myers, Deceased, Appellee.

No. A14-85-688-CV.

Court of Appeals of Texas,
Houston (14th Dist.).

Oct. 17, 1985.

Appellant filed motion for rehearing en
banc from prior denial of appellant’s mo-
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704 Tex. 705 SOUTH WESTERN
tion to extend time to file its statement of
facts. The Court of Appeals, J. Curtiss
Brown, CJ., held that the rule requiring
appellants to file request with court report-
er for preparation of statement of facts at
or before time prescribed for perfecting
appeal allowed no discretion for extension
of time to file, even though appellant’s
request for preparation of statement of
facts was only one day late.

Motion for rehearing denied.

Appeal and Error &607(1)

Vernon’s Ann.Texas Rules Civ.Proc.,
Rule 377(a), requiring appellant to make
written request to reporter for preparation
of statement of facts “at or before the time
prescribed for perfecting the appeal,” does
not allow even limited discretion to grant
extension for reasonable failure to comply;
declining to follow Monk v. Dallas Brake
& Clutch Service Co., 683 S.W.2d 107 (Tex.
App.); Adams v. HR. Management and
La Plaza Lid., 696 S.W.2d 256 (Tex.App.);
and In the Interest of Phillips, 691 S.W.2d
714 (Tex.App.).

Steve Underwood, of Caldwell & Hurst,
Houston, for appellant.

James C. Mulder, of Parks, Tradd, Muld-
er & Miller, Houston, for appellee. '

Before the court en bane.

OPINION

J. CURTISS BROWN, Chief Justice.

On September 12, 1985, a panel of this
court denied appellant’s motion to extend
time to file its statement of facts. The
motion was denied because appellant had
not filed a written request with the court
reporter for the preparation of the state-
ment of facts by August 1, 1985, the time
by which the appeal was to be perfected.
TEX.R.CIV.P. 377(a); Intertex, Inc. v.
Walton, 683 S.W.2d 599 (Tex.App.—Hous-
ton [14th Dist.] 1985, no writ), Banctexas
Allen Parkway v. Allied American Bank,
683 S.W.2d 600 (Tex.App.—Houston [14th

REPORTER, 2d SERIES

Dist.] 1985, no writ). Appellant has now
filed a motion for rehearing en banc of our
denial of an extension of time. En banc
consideration was granted October 10,
1985.

The motion for rehearing contains the
affidavit of Robert L. Krippner, the court
reporter who transcribed the testimony at
trial. Mr. Krippner recites he received a
written request for the preparation of the

“statement of facts August 2, 1985. He

also avers he had earlier advised appel-
lant’s counsel an extension of time would
be necessary. Mr. Krippner further
swears: “... [I]t would have made abso-
lutely no difference in the time required by
me to make and prepare the Statement of
Facts ... whether I had received his re-
quest on August 1, 1985.”

The statement of facts was received by
this Court September 16, 1985, thirteen
days after they were due. TEX.R.CIV.P.
386.

In addition to our previously cited panel
opinions, interpretation of R.377(a) has oc-
casioned opinions by three other courts of
appeal since its adoption became effective
April 1, 1984.

.In a panel decision, the Fourth Court of
Appeals held the language of Rule 377(a)
left no discretion to permit the filing of a
statement of facts by an appellant who
failed to comply with the mandate of the
rule. Odom v Olafson, 675 S.W.2d 581
(Tex.App.—San Antonio 1984, writ dism’d).

A panel of the Fifth Court of Appeals
rejected that interpretation. That court
held a late request is of no consequence if
the statement of facts is timely filed. If a
motion for extension of time to file state-
ment of facts is necessary, the failure time-
ly to request preparation of the statement
of facts may be excused by a reasonable
explanation presented in accordance with
Rule 21c. Monk v. Dallas Brake & Clutch
Service Co., 683 S.W.2d 107 (Tex.App.—
Dallas 1984, no writ).

The Seventh Court of Appeals, en banc,
unanimously agreed failure to make a time-
ly written request for preparation of the
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statement of facts was not grounds for
dismissal of an appeal or affirmance of the
trial court’s judgment. The justices disa-

- Jgreed, however, whether Rule 377(a) was

mandatory or directory. Two justices
agreed with the Odom decision and two
disagreed. In the Interest of Phillips, 691
S.w.2d 714 (Tex.App.—Amarillo 1985, no
writ).

Most recently, the Fourth Court of Ap-

peals, sitting en bane, limited the holding in .

Odom to the extreme facts of that case.
The Court ruled that Rule 377(a) will not be
applied strictly if an untimely filing of a
written request played no part in the delay
and a reasonable explanation is advanced
to explain the late request. Adams v. H.R.
Management and La Plaza Ltd., 696
S.w.2d 256 (Tex.App.—San Antonio, 1985,
not yet reported). The court rejected “a
rigid adherence” to Rule 377(a). /Id. at 258.

The facts of the case before us—a re-
quest only one day late which was not
responsible for the minimal thirteen-day de-
lay in tendering the statement of facts—
emphatically illustrates the harshness
which the San Antonio and Dallas courts
repudiated.

While we are certainly comfortable with
he results in Monk and Adams, we are
intellectually uneasy with the reasoning in
those cases. We would be pleased if Rule
377(a) read as those courts have interpret-
ed it.

The rule, however, is clear, unambig-
uous, and unequivocal. “In order to
present a statement of facts on appeal, the
appellant, at or before the time prescribed
for perfecting the appeal, shall make a
written request to the official reporter des-
ignating the portion of the evidence and
other proceedings to be included therein.”
(Emphasis  added). TEX.R.CIV.APP.
377(a).

Unlike other mandatory appellate rules—
for perfecting appeal, filing the transcript

-and statement of facts, and filing briefs—

nothing in Rule 377(a) allows us to extend
the mandatory timetable. See TEX.R.CIV.
APP. 21¢, 356, 385, 386, 414.

SMITH v. GRAHAM Tex. 705
Cite as 705 S.W.2d 705 (Tex.App. 6 Dist. 1985)

Rule 377(a), as it is written, simply gives
us no discretion, not even the limited dis-
cretion of Rule 2l¢, to grant an extension
for a reasonable failure to comply with its
mandate.

We cannot rewrite the rule. We must
reluctantly follow its clear mandate until
the Supreme Court clarifies it to the con-
trary.

The motion for rehearing is denied.

DRAUGHN, J., not participating.

O & KEY NUMBER SYSTEM
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Harold SMITH, et al., Appellant,
v,
Hunt GRAHAM, et al., Appellee.
No. 9401.

Court of Appeals of Texas,
Texarkana.

] Nov. 26, 1985.
Rehearing Denied Dec. 27, 1985.

Grantees appealed from judgment of
the 188th District Court, Gregg County,
Marcus Vascocu, J., construing four deeds
as conveying only working interest in cer-
tain oil and gas leases rather than fee
mineral interests. The Court of Appeals,
Cornelius, CJ., held that the deeds con-
veyed fee mineral interests.

Reversed and rendered.

1. Deeds <=93

¢ In interpreting a deed, it is not subjec-
tive intention parties may have had but
failed to express that controls, but inten-
tion that is expressed by the deeds; that is,
question is not what parties meant to say

or thought they said, but meaning of what

they did say.

00




TRAP 52.
Add as the last paragraph of 52(d):

A party desiring to complain on appeal in a non-jury case that the evidence was

legally or factually insufficient to support a_finding _-Q_f fact, that a finding of fact was

established as a matter of law or was against the overwhelming weight of the evidence, or

of the inadequacy or excessiveness of the damages found'btthc court, shall not be required

to comply with subdivision (a) of this rule.
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- HELD OVER FROM MAY 8b-27 Meeting

Rule 82. Judgment on Affirmance or Rendition in a cCivil
Case

When a court of appeals affirms the judgment or decree of
the court below, or proceeds to modify tﬁe judgment and to render
such judgment or decree against the appellant as should have been
rendered by the court below, it shall render judgment against. the
appellant and the sureties on his supersedeas bond, if any, for
the performance of éaid judgment or decree, and shall make such
disposition of the costs as the court shall deem prbper, render-
ing judgment against the appellant and the sureties on his appeal

or supersedeas bond, if any, for such costs as are taxed against

him.

[NEW RULE]

Rule 82a

When a court of appeals reverses the judament or decree of

the court below, or proceeds to modify the judgment and to render

such judgment or decree in favor of the appellant as should have

been rendered by the court below, it shall render ijudgment in

favor of the appellant for the performahce of said judgment or

decree, and shall make such disposition of the costs as the court

shall deem proper, rendering judgment against the appellee and

" ordering the clerk of the court of appeals she¥? notify the

district clerk to abstract and enforce the judgment of the court

of appeals as in other cases.

0022



TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinion. (No change.)

(b) Signing of Opinions. (No change.)

(c) Standards for Publication. (No change.)

(d) Concurring and Dissenting Opinipns. (No change.)

(e) Determination to Publish. (No change.)

(f) Rehearing. (No change.)

(9) Action of Court En Banc. (No change.)

(h) Order of the Supreme Court. Upon the grant or refusal
of an application for writ of error, whether by outright refusal
or by refusal no reversible error, an opinion previously

unpublished shall forthwith be released [by the clerk of the

court of appeals] for publication[.]//1f /{hé /PUPYEne /COUYY /8¢
PYA¢yd/

(i) Unpublished Opinions. (No change.)

i
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ROBERT E. ETLINGER (512) 224-7073

MARY 5. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON

LUTHER H. SOULES IH May 17, 1989

Mr. Russell McMains

Edwards, McMains & Constant
P.0O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure
Dear Rusty: : '
.Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5, l
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report

on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attentlon to the bu51ness
of the Advisory Committee.

Veri}:_r/u/l,y) yours,

EE;ﬁER H. SOULES III

LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton

0022-5'



THE SUPREME COURT OF TEXAS -

-

CHIEF JUSTICE

T LIPS P.O. BOX 12248 CAPITOL STATION CLERK f
' AUSTIN, TEXAS 78711 JOHNT. ADAMS
JUSTICES (512) $63-1312 EXECUTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L. RAY

RALL A. GONZALEZ ADMINISTRATIVE ASS'T.
OSCAR H. MALZY

MARY ANN DEFIBAUGH
ELUGENE A COOK May'}S, 1989 ,

JACK HIGHTOWER
NATHAN L HECHT
LLOYD DOGGETT

Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza, 19th Floor

175 East Houston Street ' h
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other
states? :

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
-court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of

filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of.

00226




Luther H. Soules III, Esqg.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may. the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties C(Corp. V.
Commercial Savings and Loan Ass’n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

< Also, please include on the agenda the issues raised in the
enclosed correspondence. ;

Thank you for your dedication to the improvement of Texas
rules.

Sincerely
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March_2, 1989

Honorable Mary M. Craft, Master '

314th District Court )
Family Law Center

4th Floor

1115 Congress

Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be

carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan IL.. Hecht
Justice

NLH:sm S

00228



l\eu%)(

MARY M. CRAFT
M ASTER, 314™ DistRicT COuURT
FamiLy Law CENTER. 4™ FLOOR
1115 CONGRESS
~ rousToN. Texas 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delinguency case for an
indigent client is tricky. However, I have Lkeen concerned for

some time about the problem of civil appea]s for all indigents and
offer the following’ thoughts.

An indigent's appeal 1n a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial zcurt within 30 days
of the judgment's signing. T.R.App.P. 41(b)(l1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the statz. T.R.App.P.

40(b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
"period. T.R.App.P. 53(j)(2). Apparently thes pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case:/is as follows:

1. An affidavit of inability to pay <costs (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signing of the order which

is being appealed. T.R.App.P. 40(a) (3)(A). Appeal is then per-
fected. T.R.App.P. 41(a)(1l).

2. Notice of the filing cf appellant s affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the tase was t;led within

00
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor.™ T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a){(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.

40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to faCJlltate
lndlgent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of

l failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.24 500
(Tex. App.--Houston [lst Dist.] 1988, no writ), followed the

l Corpus Christi court's decisions in In re R.R. and In re R.H. 1In
V.G. an indigent's appeal from a certificaticn judgment was
dismissed because the state's attorney did nct receive the two-day
notice that a pauper's affidavit had been filed. Reading between

' the lines in V.G., it is possible the D.A. actually knew of the

filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which Seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a)(3)(B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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v

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required.”
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). T

The absurdity of the court reporter. notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial .court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mailbox
rule,” T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late. )
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indigents' appeals are
obvious.

First, two days is simply too short a2 time to get notice
out. Some Monday and Friday holidays are feceral but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait until Monday to send
the mail. :

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(]J)(2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a)(l), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes againast the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.

The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either

non-waivable or harmless, or that actual knowledge of filing the -

affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. 1 agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "“"The affi-
davit of inability to pay costs on appeal ‘shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of

inability, and eliminate altogether the requirement of notice to
the court reporter. '

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-colon ("otherwise . . ..) and substituting the
following: "

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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, 4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.

0(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request =-o waive bond.)

5. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court -
shall deny the contest. If the court sustains the contest

and finds that appellant is able to pay costs, the reasons

for such a finding shall be contained in an order.

Evidence shall be taken of the estima‘ed cost of preparing

‘a statement of facts and transcript.”

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay

costs. This should parallel T.R.App.P. 53(Jj) 1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so

without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else Jntprested in this issue
at a mutually convenient tJme.

Very truly yours,

Mot L]

MARY MANSFIELD CRAFT

MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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cc: Mr. Robert O. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c¢/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711



Rules Committee - Memo -2-

On the criminal side, we no longer impose a fifty page
limitation on briefs. N .

Also, optionally, add to the comhent "conformably with Rules
74(h) and 136(e)," so that comment would read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
_and 136(e). :

After headings Ffor sections twelve, thirteen and
fourteen, insert:

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND

OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

SHC

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman ;"



MEMO

Sepe Osese
TP suet (3)

. TO: ALL JUDGES f"
FROM:  SAM HOUSTON CLINTON, Rules Committee Chair

RE: Recommendations on SCAC proposed TRAP amendments

DATE: JUNE 23, 1989

The Rules Committz2e recommends that the Court adopt all
proposed amendments to Texas Rules of Appellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committ2e £from Luthar H. Soules III,
Chairman, but with the following modifications.

Rule 1: Add to the last sentence "who requests it," so that
the sentence would read: )

Whan an appeal or original proceeding is docketed, the

clerk shall mail a copy of the court's local rules to

all counsel of record who requests it.

"To provide prosecuting attorneys and criminal defense attorneys

located and regularly practicing within the district a copy of
local rules every time a cause 1is docketed in which one 1is
counsel is redundant and, frankly, wasteful.

’

Rule 20. Begin the first bracketed sentenc2 with "In civil
cases," so the sentence would read:

In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of
error and any addendum containing statutes, rules
regulations, etc.
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Rule 13. Effect of Signing of Pleadings, Motions and Other
Papers; Sanctions

The signatures of attorneys or ©parties constitute a
certificate by them that they have read the pleading, motion, or
other paper; that to the best of their knowledge, information,
and belief formed after reasonable inquiry the instrument is not
groundless and brought in bad faith or groundless and brought for
tﬁe purpose of harassment. Attorneys or parties who shall bring
a fictitious suit as an experiment to get an opinion of the
court, or who shall file any fictitious pleading in a cause for
such a purpose, or shall make statements in pleading which they
know to be groundless and false, for the purpoée of securing a
delay of the trial of the cause, shall be held guilty of a
contempt. If a pleading, motion or other paper is signed in
violation of this rule, the court, upon motion or upon its own
initiative, shall impose sanctions available under Rule 215-2b,
upon the person who signed it, a represented party, or both.

Courts shall presume that pleadings, motions, and other
papers are filed in goqd faith. No sanctions under this rule may
be imposed except for'good cause, the particulars of which must
be stated in the sanction order. “Groundless” for purposes of
this rule means no basis in law or fact and not warranted by good

faith argument for the extension, modification, or reversal of

existing law. THE /¢PUry /pdy /Aot /Inposéd /sARELions /EoY /Y1pIALIAR
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KENNETH W. ANDERSON. JR.
KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPSELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH B. DUNCAN

MARY 5. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD
RONALD J. JOHNSON

‘Re:

REBA BENNETT KENNEDY
PHIL STEVEN KOSUB
CARY W. MAYTON

I. KEN NUNLEY

JUDITH L RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES 111 ™
WILLIAM T. SULLIVAN
JAMES P. WALLACE ?

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas

North Tower, LB 310
Dallas, Texas 75201

Dear Mr. Branson:

LAW OFFICES

SOULES &8 WALLACE

ATTORNEYS = AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

June 5, 1989

Proposed Change to Rule 13

Enclosed please find a copy of a letter

Mr. David J. Beck regarding changes to Rules 13.
to report on the matter at our next SCAC meeting.
the matter on our next agenda.

As always, thank you for your keen attention

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

sent to me by
Please prepare
I will include

to the business

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Honorable Nathan L. Hecht
Honorable Stanton Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3IS
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 120t
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

. LIS .
.\ & v
’ .

y yours,

UTHER H. SOULES III

00240

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
* BOARD CERTIFIED CIVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW
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ot 1301 McCKINNEY
LA
e‘{‘& HousToN, TExas 77010 HOUSTON
WASHINGTON. D.C.
AUSTIN
SA lANTONlO
TELEPHONE: 713/651-5151 XQ/ D ALIAS
TELEX: 76-2829 NDON
TELECOPIER: 713/651-5246 ZURICH

FULBRIGHT JAWORSKI &
Reawis MCGRATH

NEW YORK
LOS ANGELES

May 31, 1989

Re: Supreme Court Advisory Committee

Mr. Luther H. Soules, III
Soules & Reed

800 MIlam Building

San Antonio, Texas 78205-1695

Dear Luke:

At our next meeting, I would propose that the
Committee consider suggesting to the Texas Supreme Court an
amendment to Rule 13 of the Texas Rules of Civil Procedure.

You will recall that when Tex. R. Civ. P. 13 was last amended,
there were numerous inclusions that made Rule 13 materlally
different from its federal counterpart, Fed. R. Civ. P. 11.
While reasonable minds can differ as to the necessity for some
of those inclusions, my concern is with the provision that
allows an offending party 90 days after the court has
determined that a violation has, in fact, occurred to withdraw
with impunity the offensive pleading, motion, or other paper.

I have had several recent experlences in which this
provision has been invoked to the serious detriment of my
clients. As we know, the purpose of Rule 13 (and its federal
counterpart) is to deter the making of frivolous claims and
filings by plaintiffs . and defendants. Obviously, the Rule
cannot have that effect if a party is permitted to file an
offensive pleading, have a court conclude that the Rule has
been violated, and then, to avoid sanctions, merely withdraw
the offensive pleading-within 90 days. My most recent
experience illustrates the point. I represented a law firm
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Mr. Luther H. Soules, III
May 31, 1989
Page 2

that was named as a defendant because the primary defendant was
insolvent. The allegations against the defendant law firm had
no basis in law or fact and after the taking of certain

discovery and the filing of a motion for sanctions pursuant to

.Rule 13 by me, the plaintiffs non-suited their claims.

Unfortunately, our client had incurred substantial attorneys'
fees in defending the frivolous claims against them. I doubt
that the suit ever would have been filed against the defendant
law firm if our general sanctions rule did not contain the 90
day provision; or, if the lawsuit would have been filed in the
face of a Rule 13 without the 90 day provision, the defendant
law firm would have at least had the opportunity to recover its
attorneys' fees and costs incurred as a result of the clear
violation of the Rule.

My suggestion therefore is that the TEX. R. CIV. P. 13
be amended to delete the following sentence:

"The court may not impose sanctions for violation
of this Rule if, before the 90th day after the
court makes a determination of such violation or
prior to the expiration of the trial court's
plenary power, whichever first occurs, the
offending party withdraws or amends the pleading,
motion or other paper, or offending portion
thereof to the satisfaction of the court."

DJB/st

cc: The Honorable Nathan L. Hecht
5th District Court of Appeals
County Courthouse
Dallas, Texas 75202
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MICHAEL D. SCHATTMAN
DISTRICT JUDGE
348+ JUDICIAL DISTRICT OF TEXAS

TARRANT COUNTY COURT HOUSE
FORT WORTH, TEXAS 76196-028I
PHONE (817) 877-2718

November 30, 1987

Doak Bishop

Hughes & Luce

2800 Momentum Place
1717 Main Street
Dallas, Texas 75201

3

'Re: Direct Ac
and Rule

Insurers
), T.R.C.P.

ons Against
38(c)and 51 (

Dear - Doak:
I received your note of the 19th with memos correspondence
today. An incorrect zip code and the vagaries of the county's

in-house mail service are the culprits. l

The memo from Eddie Molter to Judge Robertson of October 30 1986,
is incomplete. I received paces 1, 3, 5 and 7. What about the
others? 1Is the Chuck Lord memo to Judge Wallace only a single
page? Can you help on this? Can Broadus?

I am sending a letter out to some selected practitioners and
academics soliciting their views. It would seem from the memos
that a rule change alone would not be enough to usher in direct
actions. This would be such a big change in our practice it
‘should be approached cautlously.

I am copying Broadus Spivey, Luke Soules and the members of the -
COAJ "think tank" subcommittee. I would like to send my fellow
think tankers copies of the complete memos. I will send you,
Broadus and Luke copies of anything my letter generates.

Very/Aruly yours;

Mi{chael D. Schattman
MDS/1w

xc: B. Spivey, L. Soules, Mike Handy, Bill Dorsaneo, Pat Hazel,
Charles Tighe -



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON = (512) 224-9144 WAYNE 1. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER !
ROBERT E. ETLINGER (512) 224-7073

MARY S. FENLON

PETER F. CAZDA
REBA"BENNETT KENNEDY
DONALD J. MACH
ROBERT D. REED

HUCH L. SCOTT, JR.
DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES Il December 9, 1987
W. W. TORREY

Mr. Sam Sparks

Grambling and Mounce

P. 0. Drawer 1977

El Paso, Texas 79950-1977

Re: Tex. R, Civ. P. 38(c) and 51 (b)

Dear Sam:

I have enclosed a letter sent to me through Michael D.
Schattman regarding Rules 38(c) and 51(b). Please prepare to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHS/hjh
SCACII:003
Enclosure .

cc: Justice James P. Wallace
‘ Mr. Michael D. Schattman
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l_ LAW OFFICES (

SOULES, REED & BUTTS B

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W, ANDERSON (512) 224-9144 WAYNE 1. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGER (512) 224-7073
MARY S. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY

DONALD 1. MACH

ROBERT D. REED v

HUCH L SCOTT, IR. October 23, 1987
DAVID K. SERCI

SUSAN C. SHANK
LUTHER H. SOULES i1l
W. W. TORREY

-~ Honorable James P, Wallace

Justice, Supreme Court of Texas
P.O. Box 12248

Capitol Station
Austin, Texas 78767

Dear Justice Wallace:

At the request of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to studvy TRCP
38(c) and 51 (b) which deal with the same subject, i.e. "direct
actions." That committee consists of Frank Branson, Franklin
Jones, and Broadus Spivey, who are to work with Sam Sparks (El
Paso) who is the Standing Subcommittee Chair for Rules 15-166a.

The work of this subcommittee on these rules will likely be
one of the leading studies for the proposed rules admendments to
be effective January 1, 1990. By copy of this letter, I am
requesting that Doak Bishop, Chairman of the COAJ for the ensuing
year, set up a similar special subcommittee to investigate these
rules to determine whether today in Texas direct actions should
be permissible under the Rules of Civil Procedure.

I Hope this sufficiently responds to your inquiry.

Very, truly

LHSIII/tct
xc: Mr. Doak Bishop -
Chairman COAJ

Mr. Frank Branson
Mr. Franklin Jones
Mr. Broadus Spivey
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SPIVEY, GRIGG, KELLY AND KNISELY

ATTORNEYS AT LAW

A PROFESSIONAL CORPORATION

BROADUS A. SPIVEY HIt WEST 67 STREET, SUITE 300 INVESTIGATORS!
BOARD CERTIFIED*
FPERSONAL INJURY TRIAL LAW " o Box 2o dU:II;KCLé.éI:EL:M
AUSTIN, -
DICKY GRIGE TEXAS 78768-2011
BOARD CERTIFIED! {Si2) 474-606! .
PERSONAL INJURY TRIAL LAW P oy MANAGER:
. MELVALYN TOUNGATE
PAT KELLY
BOARD CERTIFIED!
PERSONAL INJURY TRIAL LAW November 9 1987
’

PAUL E. KNISELY

OF COUNSEL
J. PATRICK HAZEL
BOARD CERTIFIEDY
PERSONAL INJURY TRIAL LAW
CIVIL TRIAL LAW

BAS87.266

Hon. Sam Sparks ,
Grambling and Mounce éy
Texas Commerce Building

P. O. Drawer 1977

El Paso, Texas 79950-1977 ////H
Re: Special Subcommittee -/TRCP 38(c)/apd S1(b)

Direct Actions

. N AT AT
L it
Wy e

ﬂ;) Dear Chairman Sam:

Since I have really dropped the ball on this assignment, I need to
call upon you for help in restoring my appearance of reliability.

On June 27, 1987, Luke Soules appointed a special subcommittee to
study these rules. The subcommittee consists of you as chairman,
Frank Branson, Franklin Jones, and myself as members.

I inquired of Justice Wallace as to the existence of any briefing
or information that had accumulated with the Supreme Court over a
period of years. This has been a rather lively topic of discussion
in the legal community ever since I have been practicing, and I
knew the Supreme Court had to have some material gathered. On July
8, 1987 Judge Wallace forwarded to me copies of research done on
the subject. Like a good committee member, I procrastinated "until
tomorrow." Now, "manana" has come.

I am forwarding a copyfbfWEHe material furnished to me by Judge
Wallace and a copy of his accompanying letter of July 8, 1987.

We need to get together, and that should be without further delay.
It will make you look good to act in a rather hasty fashion while
you can compare your conduct with my speed.

ey TR .
o

- Bavecy
[N N
EER 3

T
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Hon. Sam Sparks
November 9, 1987
Page Two

Additionally, I have received several inquiries from lawyers who
are not even members of our committee and some from defense
lawyers, too, asking when we were going to move on this issue.
There is more interest than I had thought. I would suggest a

Thursday or Friday meeting in Austin within the next three or four
weeks.

I apologize to you, Luke Soules, and especially to Judge Wallace,
for my inertia. . .

Sincerely,
¢ Broadus A. Spivey
BAS: jk .
c: Hon. James P. Wallace
Mr. Luther H. Soules III
e Mr. Frank Branson
5;) Mr. Franklin Jones

Mr. Doak Bishop, Chairman, CdAJ
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK
JOHN L. HILL P.O. BOX 12248 CAPITOL STATION MARY M. WIAKE.-FIELD
JUSTICES AUSTIN. TEXAS 78711 EXECUTIVE ASS'T
ROBERT M. CAMPBELL WILLIAM L. WILLIS
FRANKLIN S. SPEARS
C. L. RAY ADMINISTRATIVE ASST.
July 8, 1987 MARY ANN DEFIBAUGH

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MAUZY

.Mr. Broadus A. Spivey

Spivey, Grigg, Kelly & Knisely
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Dear Broadus:
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research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court

Advisory Committee.

rely,
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EARLY DEVELOPMENT OF LAW AND EQUITY

IN TEXAS
- of what ' p ' .
of con- i Burke in bis Tract on the Popery' Lows used the famous
1 perkaps : dictum: R
,)lc. w’msh ' “There are two, and only two, foundations of law,
zuse will ! equity and utility.” : : i
- for it x . L. C
7oes back : In the Texas constitutional conventjon of 1845, Thomas J. Rusk,
Its l?ued l the President of the Convention,<paraphrased Burke's dictum
m times, and a text he had learned from Blackstone,in these words: -
111, and . .
VIIL . } ©_“When cases are to be decided, the eternal prindples of
b4 .night and wrong are to be first considered, and the next
detween object is to give general satisfaction in the community.”
of cases , -
> a true He was advocating the employment of juries in equity cases.. - .
ver for- He urged that juries were better acquainted with the neighbor-
uch was hood and local conditions and drcumstances than a chancellor
¢ benefit and were generally as competent in suits in equity as in cases
i by the . at law. :
the. “And if twelve men determine against 2 man he does

gcon-

d felkss ) - mnot go ‘away abusing the organs of the law; he comes to
: the conclusion that he is in the wrong.”

i The proposed jury “innovation”—for it was an innovation in

S American jurisprudence—was not adopted without strong oppo~-

sition, led by Chief Justice John Hemphill, who was Chairman

—_— . of the Committee on Judiciary. In the course of his address on
" the subject, Judge Hemphill said:

“I cannot say that I am very much in favor of either
chancery or the common-law system. I should much have
preferred the civil law tc have continued here in force for
years to come. But imasmuch as the chancery system,

- together with the common law, has been saddied upon us,

. : the question is now whether we shall keep up the chancery
system or blend them together. -If we intend to keep 1t

< up as it is kmown to the courts of England, of the United

States, and of many of the states, we should oppose this

Y Decbates of the Texas Convention, Sess. July 28, 1845, Wm. F. Weeks,
reporter, published by the authority of the convention (Houston, 1845)
P T4 .
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innovation; for I do not know of any alteration which
could be-a greater innovation.'”?

It will be necessary to recall that Texas declared its indepen-
dence of Mexico on March 2, 1836. .The Constitution of the
Republic of Texas, adopted on March 317, 1836, had provided?
that the Congress of the Republic should, by statute,

“introduce the common law of England, with such modi-
fications as our circumstances, in their judgment, may
require; and in all criminal cases, the common liw shdll
be the rule of decision.” < ) .

Until such time as the Congress should act in this regard, the
“laws now in force in Texas” were to remain in force. The
convention of 1836 broke up in disorder because of the shocking
news of the fall of the Alamo and the invasion in force of the ) .
Mexican armies under the dictator, General Santa Anna. The -
first three congresses of the young Republic were engrossed
largely with war legislation and political measures. On Jan.
20, 1840, the Fourth Congress in terms repealed “all the laws
in force in this Republic prior to the first of Sept, 1836,” (i. e,
the Mexican and Spanish law, including their common law,
which 1s essentially Roman) and enacted that,

——— bt —

“the common law of England (so far as it is not incon- -
sistent with the constitution or the acts of Congress now

in foree) shall, together with such acts, be the rule of
decision in this Republic.”

To the superficial observer, it might seem that in the contest .
on this remote frontier, the common law of England had gained :
the day over the avil law of Rome by reason of its greater
virility and superior excellence. The colonists who were the
fathers of the Republic of Texas were almost exclusively Anglo~ H
Saxons, emigrants from the United States. They had come so !
recently under Mexican rule that they had neither time, facilities,
nor inclination to become familiar with the Spanish language
and the Spanish jurisprudence. Even the great Hemphill arrived
in Texas as late as 1838 and acquired his knowledge of the
Spanish law after that date. The wide expanse of country
embraced in the Republic was very sparsely settled (the total

LI Y N

* Ibid., pp. 271-272 . t
CArt IV, sec 13 - — =
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population estimated at 20,000), the ox-cart was the usual means
: of transportation, Indian raids and Mexican incursions kept all
' the men virtually under arms, and the population were put to it

i to produce enough from the soil to keep alive. The simple fact

is the early Texans neither gave nor could give any discriminat-
ing thought to their system of privaté law. . This queston was
overshadowed by the greater public questions of the maintenance
of independence, of annexation to the United States, of public
land grants, and slavery. Besides, after their experience with
Mexican cruelty and treachery, they had a natural suspicion of
everything Mexican. Little wonder then.that they. abruptly
: rejected a system of law which was contained in a strange Jan-*
i guage and adopted a system with which they were familiar -and
the records of which were written in their own tongue. Had
the local conditions been different then, it is possible Texas like-
Louisidna, could bave been cited by Dr. Hannis Taylor as a
striking corroboration of his thesis that, :

“out of this fusion of Roman private and English public

law there is arising throughout the world 2 new and com-

posite state system, whose outer shell is English constitu-

tional law, including jury trials in criminal cases, and
. whose interior code is Roman private law.”*

It is 2 fact, however, that the Republic of Texas retained much
of “the law as it aforetime was.”

Having adopted the English common law as “the rule of deci-
sion,” the Congress proceeded immediately by various statutory
enactments to introduce important modifications of the common
law. The Spanish community system of marital property rights
was retained®; common-law rules as to succession were replaced

by the civil-law rules®; the laws’ exempting property, including
the homcstcad_, from forced sale were taken from Spanish proto-
types®; the doctrines of the common law as to the estates arising

* Address before the Texas Bar Association, Proceedings (1914) p. 178
. *Act, Jan 20, 1840.

*Acts, Jan 28, 1840, and Feb. s, 1840

Y Acts, Jan. 26, 1839, ‘and Dec. 22, 1840

¢ Sayles, Eoriy Lowr of Texas, Introduction by judge Willie, p. vi

Dillon, Lows and Jurisprudence of Englond ond America, p. 360, writes:
*The Republic of Texas passed the first homestead act ic 1835, It was

the gift of the infant Republic of Texas to the world” The act of “Jan.
36, 1830, is the first Texas legislation on the subject of the homestead
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under a mortgage were entirely disregarded in the act of Feb. g,
1840, providing for the foreclosure of mortgages on real and per-
sonal property to satisfy ‘“‘the lien created by the maldng of the
mortgage”; the common-law rules as to the assighment of choses
in action were abolished, as were also livery of, seisin and com-
mon-law formalities in conveyandng. The act of Jan. 28, 1840,
on wills retained the legitime and other features of the awvil
law; and most sweeping of all, the act of Feb. 5, 1840, expressly
disarded the entire common-law system .of pleading ‘an
provided, . ]

. f«“' s
‘“that the proceedings in all civil suits shall, as heretofore,
be conducted by petition and answer.™*  © -

In the interval between the enactment of the last meutioned
act and the constitutional convention of 1845, and in the face
of the rejection of the commmon-law system of pleading, various
statutes were enacted which referred in terms to the twofold
jurisdiction of law and chancery. The very act of Feb. 5, 1840,
which preserved the former simple system of ‘*‘petition and
answer”’~—3a system to which the artificial distinction between
actions at law and in equity was wholly foreign—contzins a clause
providing that, )

“in every dvil suit in which sufficient matter of substance
may appear upon the petition to emable the court to
proceed upon the merits of the cause, the smt shall
not abate for want of form; the court shall in the first
instance endeavor to try each cause by the rules and
principles of law; should the cause more properly belong

to equity jurisdiction, the court shall, without delay, pro-
ceed to try the same according to the principles of equity.”

This is 3 general exemption statute. The distinctive provision that the
homestead owned by a married man could not be alienated by him without
the consent of his wife first appeared in the constitution of 1845 by vote
of the convention taken Aug. §, 1845. It was debated in the convention
as 2 matter of first impression.

* Act, Jan. 25, 1840, .

* Later acts imported other elements of the civil law into the jerise
prudence of Texas. We mention here as an example the act of Jan 16,
1850, on the institution of a stranger as heir by adoption. CL Eckford
et ur v. Know (1886) 67 Tex. 200, 204 It is not within the scope of
this arsicle to indicate all the numergus changes in the common law made
by consztutional or statutory enactment, such as the abolition of dower,
curtesy, primogeniture. estates til, outlawry, trial by wager of bartle,
and wager of law, modifications as to the law of libel, ete
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LAW AND EQUITY IN TEXAS 703
It was of this passage that the supreme court of the Republic P
said: s : = Y
“A hundred judges, in almost any conceivable case, o
might differ in some degree as to its xm.crprctauon and =

exact function.”®* 7

glldeoy
L)

ik gcuct

They suggested that the district judge t;';f.-czch cause as at law, o
and “if he cannot succeed in the effort, then ascend the woolsack ;

and chancel it.” Other later statutes of ‘the Republic recognized: ' E‘
the distinction between actions at law and in equity and added = ¢
e, . . to the perplexity of the-courts in thczr;ﬁorts m harmonize the, ; b
! civil and the common-law systems.* <~ . 2=
This state of confusion called for fundamcnna.l treatment and =
aed : the constitutional convention of 1845 supplied it. Upon the =Dt
ace initiative of Hemphill and Rusk, the following provisions were Soeeas
Jus : . written into the Constitution of Texas®*: EE 5
old ‘ o
40 “The District Court shall have original jurisdie- i :‘-:-._J‘
) é tion . . . . of all suits, complaints and pleas whatever, . 5
2 without regard to any distinction between law and equity, ¥
en when the matter in controversy shall be valued at, or = 5
ase : amount to, one hundred dollars exclusive of interest; and AR
. f the said courts, or the judges thereof, shall have power to ==
o issue all writs necessary to enforce their own jurisdiction tho=
and give them a general superintendence and control over jy= =
inferior jurisdictions.'? . o=
. : § 1l
M Whiting v. Turley (1842) Dallam (Tex) 453 - =
® The act of Feb. 5, 1840, to regulate proceedings in cIvil suits: sec 2 -} S
BEg ) as to costs “in any cause whether a2t law or equity.” : ;:f-':-* :
ro'-. . " The act of Feb. 5, 1840, on admission to the.bar: sec. 2, admittance 1S \‘
) . *“tp practice law in-all the courts of law and equity.” ‘l &
- . The act of Jan. 25, 1841, to empower the judges of the dxstnct courts ' ! .."_'
the to submit issues of fact to a jury “in chancery cases,” sec 7. R ===
ot The act of Feb. 5, 1841, on Limitations: sec 9, to the effect that “no bill i< 5
:: of review shall be gnmed to any decree pronounced in eguity after two :I E‘
ears.” i e = S
7 The act of Feb. 5, 1841, on sales by “courts of chancery.” . f ==
. These instances bear out Rosk’s statemment made in the conveantion of 1§ (I
B 1845: “Now, sir, the legislature has brought all things imto confusion. R = ¥
.XG' ° ) ‘Immediately after the revolution it was determined that one court should ‘ R
ord - have jurisdiction over all cases, rejecting the useless distinction between | ===
of . law and equity, which has since grown wp.” Debates, p. 74 H
ade 2 Art IV, sec, io.
™ The proposal to create “scparate chancery courts™ was voted down e
e, in the convention. Jowmal of the Contention, p. 29L.

As to whether Texas or New York -is entitled to the credit of being

X
8
.
S e R L e ]
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Despite this clear-cut abolition of a dual jurisdiction emigrant
legislators and judges, stecped in the notions of their early legal
training in common-law states and unfamiliar with the civil law, '
continued, as in the period from 1840 to 1845, to introduce into !
the jurisprudence of Texas occasional fragments of the common-,
law system.}* This tendency disappeared &s th' indigenous sys-
tem evolved and bench and bar became ‘better acguainted with -
it. Apart from the special statutory action of trespass to try
title for the recovery of land, it is recognized that there is in
Texas but one form of civil action- for the enforcement of
private rights of whatever nature. 4, ; . '
To abolish the common-law forms of action (including the
chancery system) and yet retain the common law of England
‘as “the rule of decision” is like trying to remove the motor
nesves from a living being and leave the sensory nerves intact.
The operation has not been successful in Texas.

Mr. Pomeroy asserts that the adoption of the system of code
pleading, :

. ———

“has not produced, and was not intended to 'producc, any
alteration of, nor direct effect upon, the prumary rights,

duties and liabilities of persons, created by ether depart- N
ment of the municpal law. . . . The codes do not T
assume to abolish the distinctions between “law’ and c
‘equity’ regarded as two complementary departments of ¢
the municipal law.”¢ -
The remark is not applicable to Texas. Texas has never been a
a “code state” nor a “guasi<code state.’?7T Its system of plead- £
ing arose out of the civil law as truly as did that of Lonisiana.}* ”
. - . a:
. the first state in the Union to adopt-the blended system, see the Report u:
. of the Texas Bar Assocation Committee reproduced in (1806) 30 Axm. Lo .
. Rrv. 813 Mr. Sayles' remark (idid., p. 825) is suggestive: “As Texas bl
never was a common-law state it cannot be said that she was the first ' L
to abolish the common-law systern of practice, but it is the wery highest ‘ A
evidence of the hard common sense of the pioneers of Texas that they -
retained these admirable {eatures of the cvil law.”
¥ Cf. Blumberg v. Moxer (1873) 37 Tex 2; Grussmeyer ©. Beeson la-
(1857) 18 Tex. 783, 766; New York & Texar Land Company v. Hylond .o
(3804) 28 S. W. (Tex.) 206, 214 . by
* Code Remedies (4th ed) sec. 8. : : : ;
" So classified by Mr. Hepburn in his valuable article, The Historical -
Development 6f Code Pleading in America and England in Selert Essays 8s
in Anglo-Americon Legal History, Vol II, p. 672 ' <
® John C. Townes, Pleading in the District ond Cousty Courts of Tesar L 175

(a4 ed) pp. &4, B5.

pepigrurivyelfiid
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Moreover the constitutional abolition of the distinction between
law and equity in the administration of justice in the Texas :
courts is not limited in terms or by right interpretation to the [t

!,'I‘. RY (MR

mere aboliion of the distinction between legal and equitable v
aon- procedure.’®  Unfortunately, the opinions of the,appellate courts I >
sys- : still abound in loose references to “legal” .titles and “equitable”- ;= =
with . titles (though the latter are said to be as “potent” as the for- ,‘ s
oy ~ mer) ; the statutory action of trespass to try title is declared: L
s “essentially a legal action”; the plea of Lmitation under the I

of statute is depominated 2 “legal defemse,” and so on. . Over, 0 36::
_ against these we get an occasional trencliant proncuncement like =
the - Hemphill’s in Bennett v. Spillars™® : : ! |
and E
nor “If the rules and principles arising from the antago- B
act. ] nisms of the common law and equitable jurisdictions were
. thoroughly extirpated from the mind the provisions of
de legislation and the decisions and practice of the courts

would become more harmonious and more in accordance
with our system of judidal procedure.”

The English common-law system has been further mutilated in
Texas by many statutory enactments and by the adoption of
important fractions of a rival system so that its inner harmony is
destroyed. Moreover, the Texas courts have not hesitated to
declare the rules of the common law inapplicable to our conditions
and inconsistent with our usages.® Doubts have also recently
arisen as to what is meant by the expression “the common law of
England” in the Act of 1840 quoted above. In The Indorse-
ment Cases,*® decided in reconstruction days by a supreme court
. ) appointed by Major-General Grifin and commanding Lttle respect
in Texas, it was held that the law merchant constituted no part
of the law of Texas because it was no part of the common law,
i, e, the “ante-statute law of England.” The Court of Criminal
Appeals—the court of last resort in all criminal cases—by a vote

rt
$
it
b 4
4

» Hamilton v. Avery (1857) 20 Tex. 612: “A subsisting equity, by the
laws of this state that recognize po distinction between law and equity
cither in rights or their judical preservation, confers 2 right of property
e by as strong 2 sanction as that which exists by a right purely legal”

. ' * (1852) 7 Tex 600, 602,

. = Stroud v. Springhield (1866) 28 Tex. 64, 666; Pace v. Potter (1893)
¢ - 85 Tex 473; Robertzom v. Stote of Texas (1p11) 63 Cr Cr. App.
. (Tex) 2165 Clarendon Lond Co. v. McClelland Bros. (1803) 8 Tex
179, 185 : ‘
* (1859) 3t Tex 693

P 53
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of two to one held in 1911 that Texas has adopted also the
English statutes in aid or amendment of the common law; passed
before the emigration of our ancestors.®* In 1913, the’Supreme
Court of Texas in holding that cobabitation was nécessary to
constitute 2 common-law marriage announced that, Tee

‘“the common law of England adopted by the ‘Congress
of the Republic (0of Texas) was that which was declared
by the courts of the different states of  the United
States. . . . . The decisions of the courts of those states
determine what rule of the common law of England apply
to this case. The efect of the act of 1840 was not to
introduce and put into effect the body of the common law,
but to make effective the provisions of the common law

so far as they are mot inconmsistent with the conditions
and circumstances of our people.’’*

Thus, the English decisions are not controlling as to the common
law in Texas. The doctrine of stare decisis receives a body blow.
A maze of sources is now to be drawn upon. The common
law is not uniform throughout the states. Some have adopted
the “andent common law’’; others the common law with refer-
ence to specific dates, with or without the statutes passed in
amendment thereof; others, like Texas, without reference to
any date.*® None have retained it without important modifica-
tHons.

The upshot of the whole matter is that our complex juris~
prudence in Texas has become 2 storehouse of authorities for any
rule the courts deem suited to our peculiar conditions and to the
exigencies of any particular case, so as to assure to the litigants
substantial justice. The simplicity and flexibility of the Texas
system of pleading, and the variety and complexity—not to say
confusion—in the sources of our rules of substantive law have

" bad the effect of freg.ing the Texas courts largely from the

restraints of outworn distinctions and rigid classifications and
reasonings of the remote past and lifting them into the clearer
atmosphere of a living law which is more nearly the reflection
of the economic and sodal ideals of our time. The jurispru-
dence of Texas to-day is essentially 2 system of Freirecht. Vari-
ous factors have operated to make it such. It is a fatal mistake

® Robertson v. State of Tesas, supra.
™ Grigsby v. Resd et ol (1013) 105 Tex. 597.
® CL (1916) 16 Cow. L. Rev. 459, note

e, 8 e _—
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to assume that one can get a correct or comprthcnsivc view
of the jurisprudence of a state from the opmms of appellate
courts alone.*

Early Texas precedents were made unda' conditions that
gave limited opportunity for the cxam.xnanon of even secondary
authorities and called for large creative freedom in the courts.®?

Apart from Spanish authorites, Xent and Story, the dedsions.
of the Louisiana courts were most frequently cdted. The

Louisiana civil code.was admired and was freely drawn upon

in the enactment of early laws. Its arfele 21 certainty rcﬁccted'

the viewpoint of the early Texas decisions:

“In civil matters, where there is no express la.w, the
Judge is bound to proceed and decide according to equity.
To-decide equitably an appeal is to be made to natural

law and reason, or received usages, where positive law i s
silent.”

We frequently find such expressions as these:

“The moral sense of what is enjoined by equsty and good
conscience must be exceedingly obtuse to suppose that
such flagrant injustice would receive the slightest counte-
nance from any judicatory however organized.™

“It appears, then, that the Rability of the defendant
must result from the focts of the case, and not from the
averments of the petition. 1f the possession of the defend-
ant be wrongful, in the popular acceptation of the term,
if it be inequitable and unconscientious . . . . he should
in all events be responsible for the value of the property.”*®

I think we may safely say that apart from occasional lapses

* Quite recently the writer had the privilege of attending a banquet
given in hopor-of a young lawyer who had just been appointed to the
district court bench. Three members of the appellate courts iIn their
addresses urgently advised the young jurist to pay little attention to the
refinements of the law, to decide the causes submitted to him upon the
broad basis of conscience and his conception of night and wrong, and
they assured him he would be seldom reversed

* On Dec 18, 1837, Messrs. Jack and Kanfman were appointed by the
Texas Congress to. draft a code of laws, but the Republic bad no haw
books and they made ne progress. On Jan 23, 1839, $1,000.00 was appro-
priated for books for these commissioners. W'hether they got the books
or pot is not known. They failed to submit a code.

® Hunt v. Turner (1853) ¢ Tex. 38s.

® Porter v. Miller (1B52) 7 Tex 468, 479, opinion by Hemphill
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toward formalism, we have had in Texas from the very begin-
ning a jurisprudence founded upon a ‘“‘natural law with a
variable content.” : Ce
Besides the variety and richness of the sources of our juris-
prudence, and the direction given by early prcccdcﬁtf,,' the' per-
sonnel of the judiciary has had much to do with the freedom
of our jurisprudence from scholastic subtleties and slavish ven-
eration for the ancient landmarks of the law. We certainly can-
not complain of any Weltfremdheit on the part of our judges.
All judicial offices in Texas have generally been elpetive and for
comparatively short terms.**- During the Republic the supreme
court was composed of a chief justice, elected by the joint vote
“of both houses of Congress, and the several district judges as
associate members. The judges of the Texas appellate courts
have been drawn chiefly directly from the bar, at which they
had achieved such success as brought them into prominence.
Taken thus from the body of the people and dependent upon the.
suffrage of the people for re-election, it is unreasonable to sup-
pose that the judges would consciously seek to bring about any
estrangement between the people and the law. Furthermore,
the overwhelming majority of the Texas judges, trial and appel-
late, have lacked and do lack a systematic law school education.

not a single man has even attended a law school After a
painstaking search through available published and unpublished
bidgraphies, I find that only five of the sixty-six members of
the Supreme Court of Texas graduated from a law school of
any sort Court opinions aside, not one has ever published a
work of conmstructive legal scholarship. This is, of course, no
reflection on their native ability nor necessarily on their learn-
ing. But it will not be held unbecoming in me, I am sure, to
say that as 2 rule the opinions of the appellate courts in Texas
do not disclose such an acquaintance with legal .istory, legal
philosophy, and the science of jurisprudence, or such a degree
.of “discrimination in the use of the expository authorities”*?
as one should expect. from schooled jurists. It is vital that only

1873-1856 when members of the supreme court were to be appointed by
the Governor. . :

® Cf. Dezn Wigmore's trenchant criticisms in The Qualiies of Current
Judicial Decisions (1915) 9 iz L. Rev. 529,

Of the present membership of the two highest courts in Texas, .

® The only exceptions occurred in the brief intervals 1845-1850 aad
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men of profound knowledge in legal science should be chosen
to administer justice in a system characterized by such elasticity
and freedom as ours. The appellate courts of Texas are now
turning out about 1,800 published opinions.a year—no other state
has such an output. We have had—and are still baving—a
rough, blundering, frontier sort of justice.  There has been much
talk the past two years of “law reform” “in Texas, which means
more new and poorly considered legislation. But the heart of-
our jurisprudence is sound. If the time ever comes when the
voices of our law .professors will be effectively heard and.
respected in the forums of justice an#-the halls of legislation

in this country, we may have a more comstructive part in .pre-

serving the true principles of the law and keeping its evolution
in right lines. Meantime, in harmony with or in dehance to
“authority,” we have the inspiring task of shaping the pro-
fessional ideals and standards of the next generation of lawyers.

Geoxrce C. Bourre

Law Scmoor, Uwrvmastry or Trxas.
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MEMORANDUM

TO: Judge Wallace

FROM: Chuck Lord

DATE: January 29, 1987 ' !
RE: Direct Action Against Insurerléﬁd fBX. R. CIV., P. 38(c)

The general common
injured person and
the injured person
insurer and cannot
co-defendants. In

law rule is that no 'privity exists between an
the tortfeasor's liability insurer; ‘therefore
has no right of action directly against the
join the insured and the liability insurer as
some states, statutes have been enacted enabling

an injured party to proceed directly against the liability insurer. .
In one state, Florida, the court created a common law right of
direct action; however, this common law right was promptly super- -

seded by legislative action. No other state has followed the
Florida Supreme Court.

The creation of a right of direct action against an insurer is
not simply a matter of repealing the prohibition against joinder,
TEX. R. CIV. P. 38(c), although clearly this would be the logical
first step. The next impediment is the "no action®™ clause con-
tained in the contract between insurer and insured. This clause
prohibits legal action against the insurer until a Jjudgment
against the insured has been rendered. Here is the typical

clause:

LEGAL ACTION AGAINST US

No legal action may be brought against us
until there has been full compliance with
all the terms of this policy. In addition,
under Liability Coverage, no legal action
may be brought against us until:

1. We agree in writing that the covered
person has an obligation to pay; or

2. The amount of that obligation has
been finally determined by judgment
" after trial. . 3

No person or organization has any right
under this policy to bring us into any
action to determine the liability of a co-
vered person.
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In Kuntz v. Spence, 67 S.W.2d 254 (Tex. Comm'n App. 1935, holding o '
approved), the court concluded that the no-action clause did not
violate public policy.

Finally the court must consider what important public policy is
furthered by permitting joinder of the insurer and whether it is
properly a decision for this court or the legislature. Other
states, with the exception of Florida, have deferred to the
legislature. ¥ , :

The argument for changing Rule 38(c) is -that the insurance compa-
nies at present benefit from a double standard, the insurance
company may control- the defense of its insured, yet canhot be
named as a party defendant. In point of -fact, the insurance
company does not benefit from this perqglved -"double standard”
because as the price for control the 1nsurer is bound by the
judgment against its insured.

Even if the court is convinced that under modern practice no
prejudice will be injected into the suit by joinder of the insurer,
the second reason for non-joinder, relevance, appears to be as
valid today as it was 40 years ago. That is, whether an alleged

tortfeasor has insurance is wholly irrelevant to any issue in the
liability action.

I doubt that much is to be gained by joining insurance companies
in liability suits and such joinder may complicate such cases.

For example, at present an insurance company may face a real
dilemma when it believes that the suit against its insured.is
excluded from coverage under the policy. If the insurance company
rejects coverage and declines to defend, it does so at great risk.
It cannot intervene in the liability suit and litigate coverage.
See State Farm v. Taylor, S.W.2d (Tex. App. - Fort Worth
1986, writ ret'd n.r.e.) (C-5419). If, however, the insurance
company is properly a party in the liability suit, then arguably
it could raise and litigate policy defenses in that same suit
greatly complicating and protracting such litigation.

Attached to this memo is a memorandum prepared for Judge Robertson
on the subject of direct action against insurers. It does a good
job of setting out where Texas and the other states are at present
on this issue. See also 12A Couch on Insurance Second § 45:784
et.seq., and Appleman, 8 Insurance Law & Practice § 4861 et seg.

;.
L
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' ' MEMORANDUM

TO: Judge Robertson

FROM: Eddie Molter
;
DATE: October 30, 1986
RE: Direct Action Against Insurefi '
A. 'Background on Texas Law L ,

4

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref'd) (following the rule that joinder is -
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance): Monzingo v. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ) (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm' n App. 1935,
opihion adopted) started a trend toward holding that "no action®
clauses prevent joinder or direct action against the insurer
prior ‘to judgment against the insured. See Kuntz v.. Spence, 67
SW.2d 254 (Tex. Comm'n App. 1934, holding approved) Grasso V.

l Cannon, 81 S.W.23 485 (Tex. Comm'n App. 1935, opinion adopted):

American Fidelity & Casualty Co. v. McClendon, 81 S.W.2d4 493
(Tex. Comm'n App. 1935, opinion adopted):; Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion adcpted).

- In Kuntz, 67 S.W.238 at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
-being bound :

as for primary liability to an injured party so
-that it can be sued alone prior to a‘judgment
against the insured, or suved with the insured
before such judcment against him is obtained....
[IJt fully guards against such suit. If there.
is ‘a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.

N The court azlso gave another reason for prochibiting direct
i) action. It said:




[1]Jt is certainly very important to the insurance ' l
company that it not be sued with the insured.

In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to fall on an
insurance company.

.' ‘ . ,
Id. at 256. ;‘ '

, The court in Seaton, 87 S.wW.2d at 7f1, went even further.
It said:

The policy in the instant case does, not provide:
in terms that no action shall e brought on it
until after judgment in favor of the injured '
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment

of a final judgment that may be rendered against
the insured.

- Therefore, it seems a "no action” clause may not be necessary to
prevent direct action.

"Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 9lla, § 11 (Vern. 1964) (Such

" policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13

(Vern. 1964) (the obligor therein will pay to the extent of the '

face amount of such insurance policies and bonds all judgments
which may be recovered against the motor carrier....)

In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W.24 at
484-85, the court emphasized the language "will pay all judgments"
in concluding that the statute barred direct action. It said:

In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit' by an
injured party against the insurance company a
"judgment” against the truck operator, and no
authority for a suit against such insurance
company is authorized or has any-basis whatever .
unless and until there is a judgment.

Id. Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies .... to be sued in the same suit with
the motor carriers or operators.” 'Id. at 485. See also American

o

ILI‘
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l Fidelity, Bl S.W.2d at 495:; Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) (' The _procedure, to the

effect that the insurance carriers be not dlrectly sued or

l mentioned in the pleadings and proof, obviously, was for the

%beneficial convenience of the insurance companies.")

In addition, the rules of civil procedure prohibit joinder ]
of a2 liability or indemnity insurance compariy unless the company
is by statute or contract directly liable.to the injured party.

l Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster v. Isbell,
100 5.W.2d 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made. a beneficiary of the

l insurance contract by statute or the terms. of the pollcy) of
course, such a rule leaves open an avenug for.joinder in the case
of required policies if the court holds that ﬁhe pollcy ,Provides

l for direct liability.

B. Compulsory Insurance and Direct Action in Texas

I "When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securlng to
l 1njured persons direct rights under the policy, there is inherent
in such a pollcy an inference of a compulsory undertaking on the
3part of the insurer to answer in damages to the injured person.”
l “Annot., 20 A.L.R.2d4 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
N Tex. 1983) ("There is no question in our minds that the compulsory
is/Ainsurance requirement of the Texas motor vehicle safety law’
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries of the statutorlly requlreo
automobile liability coverage.")

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 107 S.W.24 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.24
283, an ordinance established mandatory liability insurance for
‘taxis with a direct action against the insurer. The court. rejected
the insurer's claim that it should not be jOlned because jurles
are more likely to award verdicts against insurance companies
‘because the ordinance prov1ded otherwise. However, the ordinance
establlshlng mandatory insurance for taxis in the City of Pouston
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
5.W.24 696, 627 (Tex. Comm'n App. 1940, opinion adopted). The
court held that this language precluded any cause of action
2}gainst the insurer until an obligation arose from 2 rendition of
final judgment against the insured. Id. See also Grasso, 81
S.W.2d4 842 (same in regards to art. 911b, § 13); American Fidelity,
‘71 S.W.2d 493 (same in regards to art.,911a, § 117.
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Art. 6701h, § lA establishes mandatory motor vehicle llablllty I
coverage. It reads as follows:

On and after January 1, 1982 no motor vehicle

may be operated in this State unless a policy of
auvtomobile liability insurance in at least the

minimum amounts to provide evidence of financial
responsibility under this Act is in. effect to ]
insure against potential losses which may arise

out of the operation of that vehicle. l

Art. 6701h, § 1(10) defines "Proof of Financial Responsibility.*
It merely sets the amount of coverage needed. Neither it or § 1A l
contain any language that would seem to prevent direct action.
In other words, there is no "shall payfall final judgment" language
as there is in art. 91la and art. 911b. : ) l

) However, the standard automobile liability policy in Texas
contains a "no action" clause. Under the current case law, this
would probably be an insurmountable barrier to direct action. l

C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance
"Co. v. Dime Taxi Service, 275 Ala. 51, 151 So.2d 783 (1963); Qﬁ)
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addington “i.
‘v. Ohio Southern Exp., Inc., 165 S.E.28 658 (Ga. App. 1968);
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Appar- ;i
-ently, the pervasive rationale was that required policies are pri-
marily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
‘permit direct action or joinder even in the case of a required
policy. See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001
(1919); Williams v. Frederickson Motor Express Lines, 195 N.C.

682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, B S.wW.2d
616 (1940); Xeseleff v. Sunset Highway Motor Freight Co., 187
Wash. 642, 60 P.24 720 (1936). At least one state that anthorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southerm Indemnity Co.
"v. Young, 102 Ga. App. 914, 117 S.E.2d4 882 (1961).

At one time, Florida had direct action by judicial fiat;
however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
.Flcrida case reveals that every other jurisdiction faced with the
rrospects of adopting the Florida court's rationale refused to co
so. A major consideration in many of those cases seemed to be
that the legislature had overruled the decision.

Even though the case has been leglslatlvely overruled, a
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was evidence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insured acquired the insurance
as a means of dlscharglng his obligations that may accrue to
members of the public arlslng out of his negllgent operation of a
motor vehicle. Viewed in this light the' court held "there exists
sufficient reason to raise by operation of law the intent to
benefit 1njured third parties and thus render motor vehicle
liability insurance amenable to the third party benef1c1ary

doctrine." Id. at 716. As noted earl¥er, Texas has already
taken this step via the Childress case.

first step. They still had to decide when the injured party
could exercise his right to sue on the contract. 1I4.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did

not have the effect of postponing liability until a judgment had
been rendered against the insured. Id4. at 717.

l Hdwever,‘the Florida court recognized this was only the

l The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the

effect of express contractual provisions where they collide with

I the public interest. 1Id. The court belleved that "no action"
clauses greatly hindered an injured person's right to an adequate
"remedy by due course of law without denial or delay:" 1Id4. It

I recognized that a carrier could impose reasonable limits on its
responsibilities to pay beneflts, but it cannot unreasonably
burden the injured person s rights. Id. The court then concluded
that . the insureéd and insurer had no right to contract away the

l 1n3ured party's rights through a "no action" clause. Id. at 718.

Furthermore, the court recognized the argument that juries

I ~are more likely to find negligence or enlarge damages when an
gaffluent institution has to bear the loss, but the court felt
that a stage has "been reached where juries are more mature."”

Id. It also felt that candid admissions of existence and pollcy
1imits of insurance would benefit insurers by limiting thelr ) .
policy judgment payments because the oppos;te approach "may oftend

I nuslead juries to think insurance coverage is greater than it
is.

lfT ourt cited the fact that the rules of joinder were adopted with
the purpose oz avoiding multiplicity of suits. It saw no reason
why insurance companies should be emempe from the law in that.

-;;.espect.

K]
’

As additional reasons for authorizing direct action, the
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties and the concommittant
right to expeditiously litigate the same ln concert are preserved.
Id. at 720. !

‘ ]

E. Direct Action by Statute

Approximately twelve states have enacted some form of direct
action statutes. See 12A COUCH ON INSURANCE § 45:797, p. 452,
n.18. In accord with general principlesf¥relating to thé supremacy
of statutory provisions over contract provisions, the right to
direct action cannot be modified by contract. Malgrem v. South-
western Automobile Insurance, 201 Cal. 29, 255 P. 512 (1%927). 1In
other words, direct action statutes take precedence over "no
action" clauses.

Conclusion

While the Florida case establishes some framework for

. establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no action"”
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is only the beginning. The court must still decide when the
injured party can sue. This is where the "no action” clause
comes into play.\ One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right. :

. Getting around art. 91la and 911lb would seem to be even more
difficult. (These only. deal with motor carrier liability.)
There has been no change in the language of those statutes since
the 1930's. Therefore, oné would have to expressly overrule
cases construing them. ' :

There seem to be two possible solutions to the problem. The
first is legislative action. The second is, to get insurance
companies to drop the "no action" clause from their policies.

If they really believe it is in their best interest to eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remecdy the situation.

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely

x,"’ N
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ccurse of action. Insurance lobbies seem to be strong and
powerful. Unless they really believe that direct action is in
+heir best interests, it is a good bet that they would be on the

doorsteps of the capitol immediately following an adverse decision
in this regard.

l possible that our legislature would follow the Florida legislature's

!
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SUPPLEMENTAL MEMORANDUM

TO: " Judge Wallace

FROM: Chuﬁk Lord

DATE: January 30, 1987 \;'
"RE: Direct Action Against Insurer ,;J ‘

———— — — . - T —— ——— — ——— — — — . —— ——— T ——— —— — . —— - — —  — - ——

As we anticipated, the fact that the Insurance Board is, the agency
directly responsible for the ™"no action® clauwse does not lighten
the task this court must undertake to undo its effect. 'In Texas
Liquor Control Board v. Attic Club, Inc., 457 S.W.2d 41, 45 (Tex.
1970), we said that a rule or order promulgated by an administra-
tive agency acting within its delegated -authority is to be con-
sidered under the same principles as if it were a legislative

act. In Lewis v. Jacksonville Building & Loan Assoc., 540 S.W. 24
307, 311 (Tex. 1976), Judge Denton wrote:

valid rules and regulations promulgated by an
administrative agency acting within its statutory
authority have the force and effect of legislation.

Attached are the statutes which delegate to the board the power
to prescribe policy forms and endorsements.
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Art. 5.06 RATING AND POLICY FORMS Ch. 5

State; provided, however, that any insurer may:use any form of en-
dorsement appropriate to its plan of operation, provided such en-
dorsement shall be first submitted to and approved by the Board:
and any contract or agreement not written into the application and
. policy shall be void and of no-effect and in violation of the provisions
) of this subchapfer, and shall be sufficient cause for revocation of li-
cense of such insurer to write automobile insu‘_g;ance within this State.
Acts 1951, 52nd Leg., ch. 49L '

.

For text of a.rtzcle effective January 1, 1982, see art. 5.06
post.

Art. 5.06. Policy Forms and Endox;sements
Tezt of article effective January 1, 1982

the Board shall prescribe certificates in lieu of a policy and policy
forms for each kind of insurance uniform in all respects except as ne-
cessitated by the different plans on which the various kinds of insur-
ers operate, and no insurer shall thereafter use any other form in
_writing automobile insurance in this State; provided, however, that
any insurer may use any form of endorsement appropriate to its plan
of operation, provided such endorsement shall be first submitted to
and approved by the Board; and any contract or agreement not writ-
ten into the application and policy shall be void and of no effect and
t in violation of the provisions of this subchapter, and shall be suffi-

cient cause for revocation of license of such insurer to write automo- .
bile insurance within this State.

Mmoo oW

l (1) In addition to the duty of approving classifications and rates,

o . (2) An insurer, if in compliance with applicable requirements and
It conditions, may issue and deliver a certificate of insurance as a sub-
; stitute for the entire policy of insurance. The certificate of insur-

l‘g: ance shall make reference to and identify the Board prescribed policy
{ : . or pohcy form for which the substitution of certificate is made. The

certificate shall be in such form as is prescribed by the State Board

l of Insurance. The certificate will represent the policy of insurance,

and when issued, shall be evidence that the certificate holder is in-
sured under such identified policy and policy form prescribed by the

' Board. The certificate-is subject to the same lirnitations, conditions,

coverages, selection of options, and other provisions of the policy as
‘ are provided in the policy, and that insurance policy information is to

l‘ be shown on and adequately referenced by the certificate of insurance
' issued by the insurer to the insured. Policy forms include endorse-

l ments, whether those endorsements are attached initially with the is-
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RATING AND POLICY FORMS

Art. 5.35 Ch. 5

Art. 5.35.

The Board shall make, p.omulgate and establish uﬁiform policies of l
insurance applicable to the various risks of this State, copies of which
uniform policies shall be furnished each company now or hereafter

Uniform Policies

. Arsoit
. " Adrr
= doing business in this State. After such uniform policies shall have ’ ph
been establishéd and promulgated and furnished the respective com- Ans
panies doing business in this State, such compames shall, within sixty Attorne;
< 1
(60) days after the recexpt of such forms of pohcxes, adopt and use 3 ;' W
said form or forms and no other; also all companies which may com- i ot
mence business in this State after the adoption and promulgation of T Qm;,’:,
such forms of policies, shall adopt and use the same and no other e
lc
forms of policies. call i
. - eNe
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. . . iv
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Art. 5.35
Note 60
60. Attorney’'s fees

RATING AND

In insured’s action seeking to recover
upon fire jinsurance policy for total loss of
dwelling and household goods located
therein, any error in admitting testimony
relating to attorney fees incurred by in-
sured after which trial court refused to
submit issues 10 jury as 1o such an element
of recovery was harmiess. Allstate Ins, Co.
v. Chance (Civ.App.1979) 582 S.w.2d §30,
reversed on other grounds £90 S.W.2d4 701,

There is no nulhoﬁty that would autho-
rize recovery for attorney fees in insured's
suit upon fire insurance policy. Id.

In absence of statutory authority or con-
tractual provision, attorney fees are not or-
dinarily recoverable in an action on fire
policy, First Preferred 1lns. Co. v. Bell
(Civ.App.1979) 587 S.W.2d 798, ref. n. r. e.

Article 6.13 which provides that fire poli-
cY, in case of total Joss by fire of insured
property, shall be held and considered to be
liquidated demand against insurer for full
amount of such policy, but which does not
specifically provide for recovery of attorney
(ees, did not authorize award of attorney
fees in action to recover under oral con-

. tract for fire insurance. 1d.

6t. Review

Where Court .of Civil Appeals, on appeal
from summary judgrent {or insured {n suit
on ‘homeowners’ policy, determined that
loss was within exclusionary clause of poll-

Art. 5.36. Standard Forms

POLICY FORMS Ch 5

4

ey. Judgment . was required 10 be reversed
and judgment would be entered that insur-
er's motion for‘summary judgment be sus-
tained and that insureds take nothing by
their sult. State Farm Fire & Cas. Co. v.
Volding (Civ.ADp.1968) 426 S.1V.2d 907, ref.
n. r..e. . . )

Where elnctrical sutcontractor found las
ble. to germeral contrictor and parties for
whom bulldings were,being built, for neg-
ligent damage to building by fire falied to
af{lirmatively plead contract wherein gen-
eral contractor assertedly wajved its fire
insurer’s subrogation rights against electri-
cul subcontractor,  electrical subcontractor
could not contend on appeal that trial court
erred in permitting recovery in face of the
alleged waiver of subrogation rights.
Seamliess Fioors by Ford, Inc. v, Value Line
Homes, Inc. (Civ.App.1969) 438 S.wW.2d 598,
ref.n.r e

‘Insured’s complaint that no evidence ex-
isted to support jury finding that insured
was contributorily negligent in (failing to
report. as required by fire policy, value of
computer and other equipment on last
monthly report before fire destroyed com-
puter and equipment could not be made on
appeal [nasmuch as trial court never ruled
on {asue of contributory negligence and in-
sured falled to file moton for new trial as-
signing *“no evidence’ lssue as point of er-
ror. Northern Assur. Co. of America V.
Stan-Ann Oil Co., Inc. (Civ.App.1980) €03
S.w.24 218, *

The Board shall prescribe all standard forms, clauses and endorse-
ments used on or in connection with insurance policies. All other
forms, clauses and endorsements placed upon insurance policies shall
be placed thereon subject to the approval of the Board. The Board
shall have authority in its discretion to change, alter or amend such
form or forms of policy or policies, and such clauses and endorse-
ments used in connection therewith, upon giving notice.

Acts 1951, 52nd Leg., ch. 491.

Source:

Based on Vernon's Ann.Civ.St. art. 4889
(Acts 1913, p. 195), without substantive
change.

Cross References

Lloyd's plun, applicability of thik article, see urt. 1R2Z1,
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Art. 5.56

exclusively in Loard of insurance commis-
sionern. and rates promulgated hy commin-
sjun are not subject to ulleration by acree-
ment, waiver, estuppel or any other device,
and insurance carrier agrees Lo collect, and
subacriber agrees o pay, premium rate
prescribed hy commission, and insurance
carrier cannot charce more, nor hind itaelf
to take lesx, than lawfu! rate, 3d.

Contract to rehate, directly or indirectly,
any part of workmen’'s compensation policy

RATING AND POLICY FORMS

Ch. §

les, it ls: the only rate parties to contract
thereunder can contract for. I1d.

Oral epreement under which insured was
to be .gixen guaranteed 20 per cent premi-
umn discount was invalid, and not avallable
an defense to sult for premiums. 1d. .

The Bosri of Insurance Commissioners
may, not legally approve an insurance com-
pany's plan of ouperation and endorsement

- as eeguested &£nd which required that the

enddraement Be attached to policles for

8 o entpe P Y By a0y

R R S

N

nini

Bl pn

|

dodey o
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Il
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v

]

premium as preacribed by state board of
insurance commirsioners, is lllegal and
volkl, and i3 no slefensre in auit for full pre-
miom. Id,

riaks of given size or greater than'the giv-
en size and may not be attached to risks of
leas than the given size. Op.Atty.Gen.1940,
No. 02149,

Where compensation insurance rate ia
prescribed by one nf xtate's reguiatory b«

Art. 5.57.

The Board shall prescribe a uniform policy for workmen’s compen-
sation insurance and no company or association shall thereafter use
any other form in writing workmen’s compensation insurance in this
State, provided that any company or association may use any form of
endorsement appropriate to its plan of operation, if such endorsement
shall be first submitted to and approved by the Board, and any con-
tract or agreement not written into the application and policy shall be-
void and of no effect and in violation of the provisions of this sub-
chapter, and shall be sufficient cause for revocation of license to
write workmen's compensation insurance within this State.

Acts 1951, 52nd Leg., ch. 491.

Uniform Policy

Historical Note
Source:

Lased on Vemon‘\a Ann.Civ.St. art, 4913
(Acts 1823, p. 40R), without suhstantive
ehange.

Library References . -

Workers' Compensation &>1061.
C.J.S. Workmen's Compenaation 3 369.

Appleman, Insurance Law .and Practice,
§3 10422 to 10424,

Notes of Decisions

Agreement with agent 2 1. Construction and application
Construction and application 1
Endorsement S

Estoppel and waiver 7

Evidence 6

Modification or canceltation of policy 4

Subscriber's rights and defenses 3

QOral agreement by insurer to compensxte
tnaured for short rate premiums which pre-
vivus insurer might charge because of can-
celintion of policy, made in contravention
of written policy and accompanled DYy
ngreement of insured’s president to buy
large amount of stock of inrurer, particu-
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Ch. 5 WORKERS' COMPENSATION

and fixed & rate of $34.3C for lwat huliding
not otherwise claszilied, and employer wun
encarged in Lullding government Lwats 110
feet in length, action of commisnioners in
applying hicher rate to employer hy lim-
1ting application of lower ryte to pleanure
craft in a particular instance was error
snd not binding on federsl court. Rice v.
continental Cas. Ca. (C.CLA.1946) 153 F.2d
I8

Art. 5.56.

Art. 5.56

The funection of the Texax state lward of
insuranee commirnioners in applving the
pruper rate for workmen's compensation 1o
particuinr riaks bLeing purely ministerial,
federnl district courl, In u diversity of ejtl-

© zenahip cumre.arixing out of auch rates, wan

competent 1o mdjudicate Issues urixing on
application_ of irate 40 particuiar riak, Id.

To Prescribe Standard Forms

The Board shall prescribe standard policy forms to be ixse_éd by all

companies or associations writing workmep's compensation insurance
in this State. No company or association authorized to write wdrk-
men’s compensation insurance in this State shall, except as herein-
after provided for, use any classifications of hazards, rates or premi-
um, or policy forms other than those made, established and promul-

gated and prescribed by the Board.
Acts 1851, 52nd Leg., ch. 491. )

Historical Note

Source:

Jianed on Vernoun's Ann.Civ.St. art. 4%0%
(Acls 1923, p. 4UB), withoutl subsiantive
change. .

Library References

Workers' Compensation ¢&>1061.
C.J.S. Waorkmen's Compensation § 369.

Appleman, Insurance Law and Practice,
$3 10422 10 10424,

Notes of Decisions

1. Construction and application

Ora) agreement by insurer to compensate
Insured for short rale premiums which pre-
vious insurer might charge because of can-
cellation of policy. made in contravention
of written policy and accompanied by
argreement of insured’s president to buy
large amount of stock of insurer, particu-
larly where daughter of insured’'s president
was insurer’'s agent, was invalid and unen-
forceable, Continental Fire & Cax Ins.
Corp. v. American MNfg. Co. (Civ.App.1949)
221 S.\W.24d 1006, error refused.

. Establishment of premium rates for
—workmen's compensation insurance is ex-
clusively vested in Nloard of Insurance

Commissioners and rales promulgated by

Hoerd are not subject to alteration by
agreement, erioppel, walver or otherwise.
“Traders & (ien. Ins. Co. v. Frozen Food
2xp. (Civ.App.3953) 255 S.W.23 37§, ref. n.
e e '

The uniform policy requirements of the
Insurance Code were not intended to pre-
vent promulgation of different policy forms
to fit different types of coverage or risk
assumption by a compensation Insurance
carrier, and did not preclude use of differ-
ent policy form for employers choosing be-

tween retrospective plan of premium come .

putation and guarsnieed cost discount
plan, since all that law requires is that pol-
jcies within each class be uniform, Asaso-
cizted Indem. Corp. v. Ol Well Drilling Co.
(Civ.App.1953) 258 S.W.23 523, affirmed 153
T. 153, 264 8. W .24 €37,

Intent of thix article and arts. 5.55, §.57
and 5.60, is to remove premiums on worke
men’s compensation policies from field of
barpaining, Associated Emp. Lloyds v.
Dillingham (Civ.App.1954)° 262 S.W.2a 544,
error refused,

Establishment of premium rates for
workmen’s compensation policiex is vested
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MEMORANDUM
TO: Judge Robertson
FROM: Eddie Molter
DATE: October 30, 1986 s
RE: Direct Action Against Insurer
2 .

A. . Background on Texas Law

Early Texas cases held that an insurer might be joined as a .

defendant in the case of a liability policy. American Automobile

Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref'd) (following the rule that joinder is

proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance); Monzingc v. Jones, 34 S.W.2d 662, 663-64

(Tex. Civ. App. - Beaumont 1931, no writ) (same but also indicating

that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 8l S.W.2d 488 (Tex. Comm'n App: 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S.W.2d 254 (Tex. Comm'n App. 1934, holding approved):; Grasso V.
Cannon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted);
American Fidelity & Casualty Co. v. McClendon, 81 S.W.2d 493
(Tex. Comm'n App. 1935, opinion adopted): Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion adopted).

In Kuntz, 67 S.W.2d at 255, the court, in talking about a no

action clause, said that it prevents the casualty company from
being bound .

as for primary’ liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
[1]Jt fully guards against such suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.

- The court also gave another reascn for prohibif{ing direct
acticn. t said: '
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[I]t is certainly very important to the insurance
company that it not be sued with the insured.

In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to fall.on an
insurance company. 7 )

Id. at 256.

The court in Seaton, 87 S.W.2d at 711, went even fFurther.
It said:

4
.

The policy in the instant case does not provide
in terms that no action shall be brought on it
until after judgment in favor of the injured
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.

o
-

Therefore, it seems a "no action" clause may not be necessary to
prevent direct action.

Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 91lla, § 11 (Vern. 1964) (Such
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obligor therein will pay to the extent of the

- face amount of such insurance policies and bonds all judgments

e’

which may be recovered against the motor carrier....)

In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W.2d at

484-85, the court emphasized the language "will pay all judgments"

[

in concluding that the statute barred direct action. .It said:

In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by an
injured party against the insurance company a
"Judgment" against the truck operator, and no
authority for a suit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.’

Id. Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to

allow insurance companies ... to be sued in the same suit with
the motor carriers or operators." Id. at 485. See also American
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Fidelity, 81 S.W.2d at 495; Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ("The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance companies.")

In addition, the rules of civil prod¢edure prohibit joinder
of a liability or indemnity insurance company unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster v. Isbell,
100 S.W.2d 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made a beneficiary of the
insurance contract by statute or the t#rms af the polidy). Of
course, such a rule leaves open an avenue for Jjoinder in the case

of ‘required policies if the court holds that the poélicy provides
for direct liability.

B. Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulscory undertaking on the
part of the insurer to answer in damages to the injured person."”
Annot., 20 A.L.R.2d4d 1097 (1951). See also Dairyland County Mutual

Insurance Company of Texas v. Childress, 650 s.W.2d4 770, 775

(Tex. 1983) ("There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law

implies that all potential claimants resulting from automobile
accidents. are intended as beneficiaries of the statutorily required
automobile liability coverage.")

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.24
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston.
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d8 696, 697 (Tex. Comm'n App. 1940, opinion adopted). The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a rendition of
a final judgment against the insured. Id. See also Grasso, 8l
S.W.2d 842 (same in regards to art. 911b, § 13); American Fidelity,
81 S.W.2d 493 (same in regards to art. 9lla, § 11).
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Art. 6701h, § 1A establishes mandatory motor vehicle liability
coverage. It reads as follows:

On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide ev1dence of financial
responSLblllty under this Act is in' effect to
insure against potential lossés which may arise
out of the operation of that vehicle.

Art. 6701h, § 1(10) defines "Proof of Financial Responsibility.'
It merely sets the amount of coverage heeded. Neither- it or § 1A
contain any language that would seem to prevyent direct.action.
In other words, there is no "shall pay all final judgment" language
as there is in art. 91lla and art. 91llb.

However, the standard automobile liability policy in Texas
contains a "no action" clause. Under the current case law, this
would probably be an insurmountable barrier to direct ‘action.

-+ C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance ;;)
Co. v. Dime Taxi Service, 275 Ala. 51, 151 So.2d 783 (1963); i
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addington
v. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 1968);
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Appar-
ently, the pervasive rationale was that required policies are pri-

"marily for the benefit of the general public rather than the insured.

Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required

policy. See Smith Stage Co. v. Eckert, ‘21 Ariz. 28, 184 P. 1001

(1919); Williams v. Frederickson Motor Express Lines, 195 N.C.
682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 S.W.24d
616 (1940): Keseleff v. Sunset Highway Motor Freight Co., 187

‘Wash. 642, 60 P.2d 720 (1936). At least one state that authorized

direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, 117 S.E.2d 882 (1961).

D. Direct Action By Judicial Fiat

At one time, Florida had direct action by judicial fiat:
however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
prospects of adopting the Florida court's rationale refused to do
so. A major consideration in many of those cases seemed to be
that the legislature had overruled the decision.

Even though the case has been legislatively overruled, a
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was.evidence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the 1nsured acqu1red the insurance.
as a means of discharging his obligations that may accrue to
members of the public arising out of his negligent operation of a
motor vehicle. Viewed in this light the court held “there exists
sufficient reason to raise by operation of law the intent to
benefit injured third parties and thus%render motor vehicle
liability insurance amenable to the third party beneficiary
doctrine.” 1Id. at 716. As noted earlier, Texas has already
taken this step via the Childress case.

However, the Florida court recognized this was only the
first step. They still had to decide when the injured party -
could exercise his right to sue on the contract. Id.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did

not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. 1d. The court believed that "no action”
clauses greatly hindered an injured person's right to an adequate
"remedy by due course of law without denial or delay.” Id. It
recognized that a carrier could impose reasonable limits on its
responsibilities to pay beneflts, but it cannot unreasonably
burden the injured person s rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through a "no action" clause. 1Id. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been reached where juries are more mature."

Id. It also felt that candid admissions of existence and policy
limits of insurance would benefit insurers by limiting their .
policy judgment payments-because the opposite approach "may often

mislead juries to think insurance coverage is greater than it
is.’

As additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason

why insurance companies should be exempt from the law in that
respect.
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties.and the concommittant !
right to expeditiously litigate the_same-ip concert are preserved."
Id. at 720. ) ‘

E. Direct Acticon by Statute

Approximately twelve states have enacted some form of direct
action statutes. See 12A COUCH ON INSURANCE § 45:797, p. 452,
n.18. In accord with general principles relating to the supremacy
of statutory provisions over contract provisions, thé right to
direct ‘action cannot be modified by contract. Malgrem v. South-
western Automobile Insurance, 201 Cal. 29, 255 P. 512 (1927). 1In

other words, direct action statutes take precedence over "no
action" clauses.

Conclusion

4establishing direct action by judicial feat, adopting such

[ ]

While the Florida case establishes some framework for

rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the .
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no action"
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is ‘only the beginning. The court must still decide when the
injured party can sue. This is where the "no action" clause
comes into play. One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that

the third party has a right to sue but would place some limits on
that right.

Getting around art. 91la and 911b would seem to be even more
difficult. (These only deal with motor carrier liability.)
There has been no change in the language of those statutes since
the 1930's. Therefore, ‘one would have to expressly overrule
cases construing them.

There seem to be two possible solutions to the problem. The
first is legislative action. The second is to get insurance
companies to drop the "no action" clause from their policies.

If they really believe it is in their best interest tc eliminate
the intermediary steps as the amicus suggested, it is easily in )
their hands to remedy the situation. g

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely
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possible that our legislature would follow the Florida legislature's

course of action. Insurance lobbies seem to be strong and
powerful. Unless they really believe that direct action is in
their best interests, it is a good bet that they would be on the

ooorsteps of the capitol 1mmed1ately follow1ng an adverse decision
in this regard.

M

I
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MEMORANDUM

po
TO: Judge Robertson

’
FROM: Eddie Molter ;
DATE: October 30, 1986 st
RE: Direct Action Against Insurer

2 ’

A. Background on Texas Law !

Early Texas cases held that an insurer might be joined as a’
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref'd) (following the rule that joinder is
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance): Monzingc v. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ) (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm'n App. 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S.W.2d 254 (Tex. Comm'n App. 1934, holding approved); Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted);
American Fidelity & Casualty Co. v. McClendon, 81 S.W.2d 493
(Tex. Comm'n App. 1935, opinion adopted):; Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion adopted).

In Kuntz, 67 S.W.2d at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
being bound

as for primary liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
[IJt fully guards against such suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.

The court also gave another reason for prohibiting direct
action. It said:
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the motor carriers or operators." 1I1d. at 485. See also American

(1]t is certainly very important to the insurance
company that it not be sued with the insured.

In this respect we judicially know that juries :
are much more apt to return a verdict for the §
injured party, and for a larger amount, if they
know the loss is ultimately to fall on an
insurance company. -

A .
3

.. [

7/

‘ .

Id. at 256.

The court in Seaton, 87 S.W.2d at 711, went even further.

It said: ©
p2o .

The policy in the instant case does not provide
in terms that no action shall be brought on it
until after judgment in favor of the 1njured
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against -
the insured.

Therefore, it seems a "no action" clause may not be necessary to
prevent direct action. :

Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 91la, § 11 (Vern. 1964) (Such
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obllgor therein will pay to the extent of the
face amount of such insurance policies and bonds all judgments
whlch may be recovered against the motor carrier....)

In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W.2d at
484-85, the court emphasized the language "will pay all judgments"
in concluding that the statute barred direct action. It said:

In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by an
1njured party against the insurance company a

“Jjudgment" against the truck: operator, and no
authority for asuit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.

Id. Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies to be sued in the same suit with
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81 S.W.2d 493 (same in regards to art. 9lla, § 11).

Page 3

Fidelity, 81 S.W.2d at 495; Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ("The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance companies.")

In addition, the rules of civil procedure prohibit joinder
of a liability or indemnity insurance company unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster .v. Isbell,
100 S.W.2d 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made a benef1c1ary of the
insurance contract by statute or the t&rms eof the policy). Of
course, such a rule leaves open an avenue for joinder in the case

of required policies if the court holds that the policy prov1des
for direct llablllty

B. Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person."
Annot., 20 A.L.R.2d 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.w.2d4 770, 775
(Tex. 1983) ("There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries of the statutorily required
automobile liability coverage.") .

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 107 S.W.2d4 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.248 696, 627 (Tex. Comm'n App. 1940, opinion adopted). The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a rendition of
a final judgment against the insured. Id. See also Grasso, 81
S.W.28 842 (same in regards to art. 911b, § 13); American Fidelity,
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Art. 6701h, § 1A establishes mandatory motor vehicle liability
coverage. It reads as follows: ‘

On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of l
automobile liability insurance in at least the
minimum amounts to provide ev1dence of financial ‘
respons:.blllty under this Act 1s in effect to '

insure against potential losses which may arise
out of the operation of that vehicle.

Art. 6701h, § 1(10) defines "Proof of Financial Responsibility. '
It merely sets the amount of coverage-meeded Neither'it or § 1A
contain any language that would seem to prevent direct. action.

In other words, there is no "shall pay all final judgment" language l
as there is in art. 91la and art. 91l1lb.

contains a "no action" clause. Under the current case law, this

However, the standard automobile liability policy in Texas l
would probably be an insurmountable barrier to direct action. b

C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insuranceﬁﬂ
Co. v. Dime Taxi Service, 275 Ala. 51, 151 So.2d 783 (1963);
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addington
v. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 1968);
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Appar-
ently, the pervasive rationale was that required policies are pri-
marily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
"policy. See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001
(1919); williams v. Frederickson Motor Express Lines, 195 N.C.
682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 S.W.2d4
616 (1940): Keseleff v. Sunset Highway Motor Freight Co., 187
Wash. 642, 60 P.2d 720 (1936). At least one state that authorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, 117 S.E.2d 882 (1961).

D. Direct Action By Judicial Fiat

At one time, Florida had direct action by judicial fiat;
however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
crospects of adopting the Florida court's rationale refused to do .
so. A major consideration in many of those cases seemed to be ey
that the legislature had overruled the decision.

4 . : M FED
Even though the case has been legislatively overruled, a %ﬁg
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began 1its analysis by saying the
state's Financial Responsibility law was. evidence that members of
the 1njured public were meant to be thlrd party beneficiaries of
the insurance contract because the 1nsured acquired the insurance
as a means of dlscharglng his obllgatlons that may accrue to
members of the public arlslng out of his negligent operation of a
motor vehicle. Viewed in this light the court held "there exists
sufficient reason to raise by operation ‘'of law the intent to
benefit injured third parties and thussrendé¢r motor vehicle
liability insurance amenable to the third party beneficiary
doctrine. Id. at 716. As noted earlier, Texas has already
taken this step via the Childress case.

However, the Florida court recognized this was only the
first step. They still had to decide when the injured party -
could exercise his right to sue on the contract. Id. .

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person's right to an adequate
“remedy by due course of law without denial or delay." 1Id. It
retognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonably
burden the injured person's rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through a "no action" clause. Id. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been ‘reached where juries are more mature."

Id. It also felt that candid admissions of existence and policy
Timits of insurance would benefit insurers by limiting thelr
policy judgment payments-because the opposite approach "may often
mislead juries to think insurance coverage is greater than it
is."

As additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
why insurance companies should be exempt from the law in that
respect. :

y 00287
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed ;*’
to satisfy any conditions of payment. It felt by allowing joinder, 3%
all of those types of issues would be on the table so the injured ;
party.could protect his rights against the insurer. By allowing
joinder "the interests of all the parties and the concommittant
right to expeditiously litigate the same . 1n concert are preserved.

Id. at 720. ) '

E. Direct Action by Statute
- =

Approximately twelve states have enacted some form of direct
action statutes. See 12A COUCH ON INSURANCE;§ 45:797, p. 452,
n.18. In accord with general pr1nc1ples relatlng to the supremacy
of statutory provisions over contract provisions, the right to
direct action cannot be modified by contract. Malgrem v. South-
western Automobile Insurance, 201 Cal. 29, 255 P. 512 (1927). 1In

other words, direct action statutes take precedence over "no
action" clauses.

Conclusion

While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no -action"
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is only the beginning. The court must still decide when the
injured party can sue. This is where the "no action" clause
comes into play. One can argue that it establishes a condition

precedent for suit by the third party. This would.recognize that l

the third party has a right to sue but would place some limits on
that right.

Getting around art. 91la and 911b would seem to be even more
difficult. (These only deal with motor carrier liability.)
There has been no change in the language of those statutes since

the 1930's. Therefore, ‘one would have to expressly overrule
cases construing them. :

There seem to be two possible solutions to the problem. The
first is legislative action. The second is to get insurance
companies to drop the "no action" clause from their policies.

If they really believe it is in their best interest to eliminate

the intermediary steps as the amicus suggested, it is easily in 5%9
their hands to remedy the situation. DS

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely

00238
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possible that our legislature would follow the Florida legislature's
course of action. 1Insurance lobbies seem to be strong and

powerful. Unless they really believe that direct action is in

their best interests, it is a good bet that they would be on the

doorsteps of the capitol immediately follow1ng an adverse decision
in this regard.

- ‘ ’
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SOULES., REED & BUTTS ’

800 MILAM BUILDING - EAST TRAVIS AT SOLEDAD -
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON (512) 224-9144 WAYNE I. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINCER ’ (512) 224-7073
MARY S. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY

DONALD |. MACH L

ROBERT D. REED ) il

HUCH L 5COTT, IR. October 23, 1987

DAVID K. SERC! .

SUSAN C. SHANK

LUTHER H. SOULES i} R S
W. W. TORREY : :

~. Honorable James P. Wallace

Justice, Supreme Court of Texas
P.O. Box 12248

Capitol Station
Austin, Texacs 78767

Dear Justice Wallace:

At the request of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to study TRCP
- 38(c) and 51 (b) which deal with the same subject, i.e. "direct

actions." That committee consists of Frank Branson, Franklin l

Jones, and Broadus Spivey, who are to work with Sam Sparks (El
Paso) who is the Standing Subcommittee Chair for Rules 15-166a.

The work of this subcommittee on these rules will likely be
one of the leading studies for the proposed rules admendments to
be effective January 1, 1990. By copy of this letter; I am
requesting that Doak Bishop, Chairman of the COAJ for the ensuing
year, set up a similar special subcommittee to investigate these
rules to determine whether today in Texas direct .actions should
be permissible under the Rules of Civil Procedure.

I hope this sufficiently responds to your inquiry.

LHSIII/tct :
xc: Mr. Doak Bishop T
Chairman COAJ

I Mr. Frank Branson
Mr. Franklin Jones
Mr. Broadys Spivey
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PETER F. CAZDA TELECOPIER
REBA BENNETT KENNEDY (512) 224-7073
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ROBERT D. REED

SUZANNE LANCFORD SANFORD

HUCH L SCOTT, IR.

DAVID K. SERCI .
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LUTHER H. SOULES 1t
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August 7, 1987 i

TO ALL SUPREME COURT ADVISORY COMMITTEE MEMBERS:

The Chairman of the Special Subcommittee to Study Texas Rule of
Civil Procedure 51(b) and its companion rules is Sam Sparks (El
Paso). The members of that subcommittee are:

Frank Branson'
Franklin Jones
Broadus Spivey

This Special Subcommittee is to:
(1) thoroughly study the issues;

(2) draft proposed rules and rule amendments
whether or not the Subcommittee recommends
their adoption;

(3) make a full report at our next scheduled
meeting.

LHSIII/tat
enclosure
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SPECIAL SUBCOMMITTEE TO STUDY RULE 51 (b) ]
AND ITS COMPANION RULES

Chairperson: Mr. Sam Sparks
Grambling and Mounce
P.0. Drawer 1977
El Paso, Texas 79950-1977
(915) 532-3911

D

Members: Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
Allianz Financial Centre :
LB 133
Dallas, Texas 75201
(214) 748-8015

Mr. Franklin Jones

Jones, Jones, Baldwin, Curry & Roth
P.O. Drawer 1249

Marshall, Texas 75670

(214) 938-4395

Mr. Broadus Spivey
Spivey, Kelly & Knisely
P.0O. Box 2011

Austin, Texas 78768-2011
(512) 474-6061

',
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1 natural person." Okay. Thank you.

2 Now, what do we do to 614? And one reason I

3 couldn't follow you with looking at page 358 is

4 because that's the page in the rule book. I was-

5 'looking at.358 but é different page.

6 PROFESSOR BLAKELY: You probably don't
7 a,-have it in --. |

8 | ' CHAIRMAN SOULES: The same place.

9 : PROFESSOR BLAKELY: But the same -
10 thing. |
11 : CHAIRMAN éounssg The same thing,
12 okay. |
13

(Off the record discussion

14 (ensued.
15

16 CHAIRMAN SOULES: Okay. Wﬁat's next?...
17 - MR, SPIVEY: Hr. Chairman? =

18 | " CHAIRMAN SOULES: Yes, sir. =
19 . MR. g%IVEY: We'ie fixing to lose sone
20 people. And I'd like to move the chair to appoing
21 a special_Subbommi;tee to study Rule 51(b), which
22 that provision says this ?ule shall not be applied
23 in tort cases so as to -- this 1s the parties

24. i}ule. ®This rule shall not be applied.in tort ]
25 cases so as to permit thg joinder of a liability

- »
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1l insurance company unless such company is by

2 statute or contract directly liable to the person

3 injured or damaged.®

4 CHAIRMAN SOULES: Okay. That is

5 assigned to -- as of this time -- as of this I
6 moment, that is assigned to the standing _

7 ‘Vsubcommittee that embraces those rules. And if - l
8 | anyone wants to work with them =-- iet's see, Qho's

9 the chair of that?. The chairman of that is Sam N l
10 Sparks, El Paso, and if you want to work with'himjz "
11 write him. And Tina will get out a letter that

12 that is being assighed to him for study within his l
13 standing subcommittee. . '
14 ¥R. SPIVEY: O&ay, thank yoﬁ.

15 PROFESSOR DORSANEO: Mr. Chairman, ] .
16 there are a number of other rules that are — l
17 companions to'SL(b) that contain that same-

18 concept, and they all need to be examined e .
19 together. . A | _ l
20' #{R. BRANSON: Mr. Chairman, I would
21 urge that'S“a“large enough pfoblem -~ Chairman : l
22 Sparks has his hands full"with all those rules and '
23 would urge the chair to appoint a subcommittee '
24 . ﬂairected specifically to that problem-. i l
25 MR. SPIVEY: That is sort of a special:

- - 00294/l
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1 problem. And I don't think it's going to divide
2 the plaintiffs and the defense lawyers as much as
3 it's going to be a controversial matter. !
4 CHAIRMAN SOULES: That's fine.,
5 Broadus, do YOu haye a standing subcommittee? I
6 don't know what your current assignments are. Let
7 .. me look and see here. You had a special
8 subcommittee to handle that.
9 PROFESSOR EDGAR: Well, .Sam ought to B
10 be on it. -
11 CHAIRMAN SOULLS: What I'd like to do
12 is keep the first assignment within the standing
13 subcommittee for overall control._ And, of course,
14 anyone can generate work -- you know, work proéﬁct
15 for Sam and feed that, and if it gets to be =-- in
le6 other words, let him decide whether it needs a —
17 special subcommittée. I'm not trying to b®e
o 18 argumehtative with you, Frank, but I am trying to
l19 Keep as much orggﬁization. Even the COAJ now
20 knows who on their committee keys to what rule
21 numbers. So, they.can consult with =--
22 MR. BRANSON: IWell, my only concern is
23 this is a rule that I would urge probably is going
24 ﬁio require some study and a pretty exténsive |
- 25 report. And withk-all deference to Sam, he's in El
' o e |
- . G07585—
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1 Paso and there's one airplane on Saturday that

2 goes to El Paso. If you could =--
f
3 CHAIRMAN SOULES: For purposes of this

4 rule, I appoint Prank Branson, Franklin Jones and

5 Broadus Spivéy as special members of that

6 subconnittee and ask them to take the initiative

7 . with Sam to get him the work product that they F

8 want considered by that committee.
9 HR. JONES: Can I make a comment, Mr.;
10 Chairman, which I think might let the chair know
11 where we're coming from?
12 CHAIRMAK SOULES: Yes, sir.
13 MR. JONES: I don't know about Broadus
14 or Frank, but I've had four members of the Cougt
15 tell me that they wanted the committee to 1look at
; 16 - this rule, and that's where we're coming from on ~.
17 this. =
18 CHAIRMAN SOULES: Okay. Well, it's *
19 going to be look§§ at now. And the three of
20 you-all are special members of Sam's subcommittee
21 to take the initiative to get to his subcommittee
22 what you want him to look at. And if he wants .
23 some of you-all to handle the report, you know,
0 24 Qhe's got that prerogative and you-all certainly ‘.'
25 | can ask him. An%-he ﬁagiyant you to specially '
B ) 00296
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handle.that particular part of his report hext
time. |

Okay. We've still got a lot of rules to work
through, so let's go on with our agenda. We've
'gbt Rust& Mcﬁéins, Tony Sadbeiry, Steve HcConnico
and Erofessor C#rlson. now, since Steve and =

- Elaine‘arekbath Austin résidéhts and Toﬁy and

Rusty are going to have to travel, I would'pIOpése
that we take the two out-of-towners first in case;
they must go. Is that okay with you Eléine and
Steve? |

PROFESSOR CARLSON: Yes.

MR. I[HcCONNICO: Yes.

CHAIRMAN SOULES: Rusty, between you
and  Tony, £lip a coin or discuss who wants to go
first. What are youf travel schedules? R

'MR. SADBERRY: I'm driving, Luke. Aand

mine is probably not --

e T
M x

l? : 19 . ' © CHAIRMAN SOULES: Tony, go ahead.
' 20 MR. SADBERRY: Okay.
l 21 ~ CHAIRNMAN SOULES: While Tony is tuning
' 22 up, I've got a repealer in here of 164 which we
23 failed to do last time after we combined 164 into

' 24 %’162. So, all in favor of that, say "I." Okay. )

; 25 | MR. 5ADBERRY* Okay. Mr. Chairman,
i | 00297
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MicHAEL D. SCHATTMAN
DiSTRICT JUDGE 28 ’/
(/&.7
3487+ JUDICIAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE

FORT WORTH, TEXAS 76196-028I
PHONE (817) 877-27!5

March 3, 1988

To: Members of the Planning Subcommittee of the
State Bar Committee on the Administration of Justice

Re: Direct Actions .

Although I anticipated a maelstrom of letters from lawyers and
academics in response to my inquiry it has not developed.
Enclosed are copies of all of the written responses I received
to some 20 letters. I will summarize the 2 telephone calls
(one from Phil Hardberger) as follows: "It would be a good
idea and would stop deceiving the jury; but it would also end
the new breach of the duty of good faith cause of action which

may be a better remedy. The Supremes cannot do this by rule
changes."

I think you will find Prof. John Sutton's letter to be the most
intriguing. He approaches this from a different angle entirely.

- Given Judge Kilgarlin's concurrence in Cont'l Casualty v. Huizar,
we may wish to recommend that no effort be made to allow direct
actions through a rules change, but that study of the ethics issue
raised by John Sutton should be pursued instead. Please let know
your reaction to this, before the March 12 meeting if possible.

I would also like to hear from those of you who are working on
separate projects (work:product; pleadings; findinas and conclusions),
so that either you or I can give a short report at the meeting.

Ve% truly yo s' e

Michael D. Schattman
MDS/1lw

xc: Doak Dishop
encl.
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GLEN WILKERSON .
ATTORNEY AT LAW
1680 ONE AMERICAN CENTER
600 CONGRESS AVENUE

#hos

AUSTIN . TEXAS 78701

BOARD CERTIFIED December 7, 1987

CIVIL TRIAL LAW AREA CODE 512

PERSONAL INJURY TRIAL LAW TELEPHONE 476-649)
TEXAS BOARD OF .

LEGAL SPECIALIZATION

‘Judge Michael Schattman

348th District Court

Tarrant County Court House
Fort Worth, Texas 76196-0281

Dear Mike:

It was good to hear from you even if it was a "judicial
inquiry." I have heard many good things from a lot of people
about the strong public service you are giving the’citizens of
Tarrant County. As an old Fort Worth boy (getting older), I
can say that they need it.

As to the subject of your inquiry, I believe that it
would be a mistake to change the rules on this point to permit
direct actions. My primary objection after some 15 years on
both sides of the docket (plaintiff and defendant) is that (1)
there is really no overpowering need to change the present
law; (2) if there is a "need," it is a need primarily driven
by the "need" for higher verdicts; (3) the result will be a
complicating overlay of new rules, new procedures which will
literally take years to sort out whatever benefits flow from
the change are outweighed by the costs.

Thank you for writing.

Respectfully,

Mol hous,

Glen Wilkerson

GW/11
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SCHOOL OF LAW
THE UNIVERSITY OF TEXAS AT AUSTIN

727 East 26th Street - Austin, Texas 78705+ (512 )471-5151
December 14, 1987

Judge Michael D. Schattman
348th Judicial District of Texas
Tarrant County Courthouse

Fort Worth, Texas 76196-0281

Re: Direct Actions Against Insurers

Dear Judge Shattman:

I have two or three reactions to the problems raised in
your letter of November 30.

At the outset, it seems to me that cases such as the very
recent Supreme Court case of Continental Casualty Co. v. Huizar
(decided November 25, 1987) forcefully suggest that direct
actions should be allowed against insurance companies, and
normally this would be a joinder of the insured and insurer as
defendants. ) '

My main reason for favoring direct actions, however, is
that the lawyers hired by insurance companies. to represent
insureds when damage suits are filed against the insureds are
placed in very difficult positions, from a standpoint of
professional ethics. Therefore, a change to direct actions
should also include a change in the liability policies, taking
away from the insurance companies the duty and right to defend
the case and substituting a duty and right to employ counsel
for the insured with such counsel thereafter to be solely

responsible to the insured and with no obligations whatever to
the insurer. .

My third reaction is that the Supreme Court does not have
authority to make this needed change. Legislation would be
required, in my opinion.

With best wishes,

Sincerely yours,

- ! a //,:
K/) /C'—r; e
John F. Sutten, Jr.
A.W. Walker, Jr. Centennial
Chair in Law
JFS/cva
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Jenkens & Gilchrist

ATTORNEYS

Gy
i '

3200 ALLIED BANK TOWER
1600 ONE AMERICAN CENTER DALLAS, TEXAS 75202-2711 3850 TEXAS COMMERCE TOWER
POST OFFICE BOX 2987 HOUSTON, TEXAS 77002-2909
AUSTIN, TEXAS 78769-2887 (214) 855-4500 (713) 227-2700

(512) 478-7100 TELECOPIER (214) 855-4300

.",.
o
REphia

o

TELEX 73-2595
T. RICHARD HANDLER TWX 810-861-4047
(214) 855-4329

December 21, 1987

/
Don M. Dean, Esgq.

Underwood, Wilson, Berry,

Stein & Johnson
P.O. -Box 9158 .
Amay¥illo, TX 79105

Dear Don: h

Attached you will find a letter I received from Judge
Michael Schattman, 348th District Court, of Fort Worth, who is
chairing the State Bar's subcommittee ‘investigating whether

"direct actions" against insurance carriers are preferable or
not.

Because your practice is probably more insurance-oriented
than my own and because I respect your insights and points of
view, if you have some knowledge and interest in the subject you
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subject. '

I would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate myself.

I hope this letter finds you in good health and enjoying the
holidays.

Kindest personal regards.

; Sincerely,
e
e T. Richard Handler
TRH:cb
Enclosure
cc: he Honorable Michael D. Schattman
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MICcHAEL D. SCHATTMAN
DISTRICT JUDGE
348w« JuDICiAL DISTRICT OF TEXAS
TARRANT COUNTY COURT Houst
FORT WORTH, TEXAS 76196-028I
PHONE (817 877-2713

November 30, 1987

Richard Handler

Jenkens & Gilchrist

3200 Allied Bank Tower

Dallas, Texas 75202-2711 .

Re: Direct Actions Against -
Insurers

Dear Ric:

‘There are two study groups presently investigating whether to
authorize "direct actions" under the Rules of Civil Procedure.
One group is a subcommittee of the Supreme Court's Rules Advisory
Committee chaired by Broadus Spivey of Austin. The other is a
subcommittee of the State Bar's Committee on the Administration
of Justice. I am the chair of the State Bar's subcommittee and I
am writing to you and other lawyers around the state to get your
thoughts and advice on this issue.

Would you mind, after kicking this around with friends and
colleagues, writing me a letter on your (and their) perceptions
of the pros and cons of such a change in Texas practice? . This
would change both the approach and philosophy of Texas tort
litigation. 1Is this wise? Would counter-claims also be direct
actions? Would we now reveal the existence or absence of all
parties' liability insurance? Should direct .actions be limited
only to situations where coverage and/or defense is denied? Will
a rules change be sufficient -- given the authority over policy
language granted to the. State Board of Insurance by statute, does
the Supreme Court even have this authority?

I truly appreciate your taking the time to respond and give us
your help on exploring this issue. Thank you.

Very uly yours,

Michael D. Schattman.

00302
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Jenkens & Gilchrist

ATTORNEYS

3200 ALLIED BANK TOWER
1800 ONE AMERICAN CENTER DALLAS, TEXAS 75202-2711 3850 TEXAS COMMERCE TOWER
POST OFFICE BOX 2987 HOUSTON. TEXAS 77002.2908
AUSTIN, TEXAS 767652987 (214) 855-4500 . (713) 227.2700
(512} 478-7100 TELECOPIER (214) 855-4300

TELEX 73-2595
T. RICHARD HANDLER TWX 910-861-4047
(214) B55-4329

December 21, 1987

C. L. Mike Schmidt, Esqg. Terry Tottenham, Esqg.
Stradley, i;hﬁ?dt, Stephens & Wright One American fenter
One Campbe Centre 600 Congres$ Avenue
Dallas, TX 75206 Austin, 78701
Frank ker, Esqg. Forrgst Bowers, Esg.
One Alamo Center 140 exas Avenue
106 . Mary's Lubbock, TX 79048

ntonio, TX 78205

le Curry, Esq.
201 W. Houston Street
arshall, TX 75670

Gentlemen:

Attached you will find a 1letter I received from Judge
Michael Schattman, 348th District Court, of Fort Worth, who is
chairing the State Bar's subcommittee investigating whether

"direct actions" against insurance carriers are preferable or
not.

Because your practices are probably more insurance-oriented
than my own, because of your current positions in the Litigation
Section, and because I respect your insights and points of view,
each of you who has some knowledge and interest in the subject
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subject.

I would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate myself.

I hope this letter finds each of you in good health and
enjoying the holidays.
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Jenkens & Gilchrist

December 21, 1987
Page 2

Kindest personal regards.

Sincerely,
AL/
T. Richard Handler
TRH:cb
Enclosure :
cc: ,The Honorable Michael D. Schattman
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SRR DOGGETT, JACKS, MARSTON.& PERLMUTTER
A PROFESSIONAL CORPORATION
ATTORNEYS & COUNSELORS AT LAW

o~ AUSTIN: LLOYD DOGGETT
’ . Board Certified
1206 SAN ANTONIO

/ X Persoan) lajury Trial Law
7 AUSTIN, TEXAS 73701-1837 i

Texas Board of ;
(512) 4764851 e Legal Specialintion
TOMMY JACKS
HOUSTON: Board Certified
ONE ALLEN CENTER ' Qvil Trial Law
PENTHOUSE., SUITE 3450 Persocal Iajuny Trial Law
HOUSTON, TEXAS 770024793 . Texas Board of Legnl Specialization
713) 738-1123 MARK L P
‘ Board Certified :
PLEASE REPLY TO: R ) Givil Tetal Law
X AUSTIN OFFICE ) Texas Board of Legal Speciatimtion
CJHOUSTON OFFICE JAMES D. MARSTON

December 23, 1987

Hon. Michael D. Schattman

348th Judicial District Court

Tarrant County Courthouse

Fort wWorth, TX 76196~0281 .

Dear Mike:

Thank you for your letter of November 30, 1987, which arrived
while, coincidentally, I was in your hometown engaged in
settlement negotiations in a construction accident case in which,
as I recall, you presided over an early hearing regarding the
scheduling of certain defense witness depositions. The case
settled just before the December 7 trial date for a little over
two million dollars, I am happy to report.

I know that that has nothing to do with the matter you wrote me
about, but you know we plaintiff's lawyers can't resist a little
gratuitous bragging every now and then.

I appreciate your soliciting my opinion about the issue of direct
actions against insurers. I believe that there is a divergence of
opinion amongst members of the plaintiffs' trial bar on this
issue. As you might expect, there is one school of thought that
direct action against insurers is just what the doctor ordered.
For my part, however, I question the wisdom of this and certain
other "reform" proposals being discussed presently. I do not
applaud the movement toward telling the jury all there is to know
about the background of a lawsuit, because I believe that
distracts them from the true issues of the case. (For the same
reason, I object to a "cure" general charge and to the notion that
it's okay to tell the jury the effect of their answers). I
recognize that in some cases it would be to my benefit to be able
to sue insurers directly and to tell jurors what they're up to,
but in other cases it cuts the other way, and in few cases does
the jury really need to know all those things in order to get
about their business.

I may be getting conservative in my old age, but I generally
subscribe to the "don't fix it if it ain't broke" school of legal
reform. It ain't broke.
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Thanks again for soliciting my views. If I can think of any case
in which direct action against insurers should be permitted, it is
in the case where a claim for breach of duty of good faith and
fair dealing is combined with the liability suit giving rise to
that claim (e.g., in the third-party liability situation where the
insurer has denied or delayed the fair settlement of the claim or
has engaged in other abusive settlement practices.

Please feel free to call me at any time.
Cordially yours,
/

Tommy Jacks

TJ/cmak
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January 14, 1988

Hon. Michael D. Schattman

District Judge

348th Judicial District

Tarrant County Courthouse

Fort Worth, TX 76196-0281 °

RE: Direct Actions Against Insurers

Dear Judge Schattman:

experience with us concerning Reliance's Louisiana experience.

past 25 years with you.

feel free to call upon us.
Sincerely.,

cG BE & LEVY

Lopnie C. HcGuirQ, Jr.

—

LCM:vb
Enc.

cc Jerry Kwilosz

O B
’

LONNIE C. MCGUIRE, JR. ATTORNEYS AND COUNSELORS AT LAW
¢ ROFF MacArttwr Piaza, Sutte 650 |
KP A PET BERS 5525 MacArhur Boulevard ‘
MIKE CHAM Post Office Bex 165507
tving, Texas 75016-5507
214/580-1777
Metro 754-1120

When I received your correspondence of November 30, 1987, I really
didn't know enough about direct action statutes to give you an
intelligent appraisal. I wrote to Jerry Kwilosz, a former claim
manager and presently a lawyer for Reliance Insurance Company, and
asked him if he would be kind enough to share his observations and

I enclose a copy of his correspondence to me dated January 11, 1988.
If you have any further questions, please feel free to contact Jerry
directly as I know he'll be delighted to share his experiences of the

If there's any way ve can be of service to you at any time, please
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Reliance

JANUARY 11, 1988

]
1
JAN 14 1587 ‘ ! l

LONNIE C. MC GUIRE, JR.

MC GUIRE & LEVY

ATTORNEYS AND COUNSELORS AT LAW
P. 0. BOX 165507

IRVING, TEXAS 75016-5507

RE: DIRECT ACTIONS AGAINRST INSURERS ‘

DEAR LONRKNIE:

I HAVE YOURS OF DECEMBER 30, 1987, ALONG WITH THE NOVEMBER 30TH
LETTER OF DISTRICT JUDGE MICHAEL D. SCHATTMAN REGARDING THE ABOVE
CAPTIONED SUBJECT. JUDGE SCHATTMAKNR'S LETTER INDICATES THAT TRERE
ARE TWO BAR STUDY GROUPS IRVESTIGATING "DIRECT ACTIONS™ AGAIRNRST
IRSURARCE CARRIERS. WITHOUT FURTEER INFORMATION, 1 ASSUME THE
CONTEMPLATED PROCEDURE WOULD BE MUCH LIKE THE SITUATIOR AS IT
EXISTS IN LOUISIARA. THERE, IN THE USUAL CASE, PLAIRTIFF SUES A
DEFERDANT AND USF&G, HIS IRSURARCE CARRIER. THESE ARE THE NAMED
DEFENDARTS IN A LAW SUIT. THE PLEADIRGS USUALLY STATE THAT TEHE
DEFENDANT 1S USF&G, INSURED, AND THAT THE INSURANCE COMPARY IS
RESPONSIBLE IR PAYMENT FOR WHATEVER NEGLIGENT ACTIVITIES THE DE-
FENDANT MIGHT BE FOURD RESPONSIBLE FOR.

HAVE ROT FELT TEHAT TBRE CARRIER'S PRESENCE MAKES THE CASE WORSE,
S0 TO SPEAK, FROM THE DEFENSE STARDPOIRT. CURRENRT JURY PANRELS
ARE ROT SO RAIVE AS TO BE URAWARE THAT THERE IS INSURARCE
COVERAGE PRESENT IN MOST ALL OF THE LITIGATIOR WE SEE PRESENTLY.

THERE ARE ADVARTAGES TO BOTH SIDES WHERE THE CIVIL PROCEDURE
ALLOWS SUCH DIRECT ACTIONS. ONE IMPORTART ONE WOULD BE THE
ABILITY TO HAVE EVIDERCE INTRODUCED OR COVERAGE WHERE THIS ISSUE
IS IN THE CASE. IR THE USUAL SITUATION IN LOUISIANA WHERE THERE
IS SOME COVERAGE PROBLEM AND THE CARRIER IS DIRECTLY RAMED IR
THE ACTIOR ALONG WITH ITS IRSUREDS, THE CARRIER'S ARSWER USUALLY
ADDRESSES ITSELF TO THE COVERAGE ISSUE, TO SET UP THE COVERAGE
DEFERSE. THIS ORDIRARILY 1S DONE, OF COURSE, BY A DIFFERENT
LAVYER REPRESENTING TRE INSURARCE COMPARY ORLY. TEIS SITUATION
CURRERTLY PRESENTS A PROBLEM IK TEXAS WHERE THE DUTY TO DEFERD

Reliance Insurance Company
1320 Greenway Brive, Irving, Texas 75038
Mailing Address: PO. Box 660621, Dallas, Texas 75266-0621
Telephone: (214) 550-0068 0 0 3 08

I HAVE BEEN INKVOLVED IN MUCHE OF THIS TYPE OF LITIGATIOR AKRD I '
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LONNIE C. MC GUIRE, JR.
PAGE 2 - -

1S PROBABLY THE ORLY THING THAT CAN BE ADDRESSED IR THE LAW SUIT
IN CHIEF.

ANOTHER ADVANTAGE WOULD BE IN HAVIKG THEE EXISTENCE OR ABSEKNRCE OF
LIABILITY INSURARCE FOR ALL PARTIES TO BE A MATTER OF RECORD. 1IN
LOUISIANA, FOR INSTARCE, THE PARTIES SUBMIT THE CERTIFIED COPIES

OF ALL COVERAGE AND THIS BECOMES PART OF THE RECORD FOR EVERYOKE
TO KNOW.

I WOULD ROT BE IK FAVOR OF DIRECT ACTIONS ONRLY IN COVERAGE MATTERS.
1 WOULD PREFER THAT THE DIRECT ACTION PROCEDURE APPLY IN ALL LITI-

GATION. I THEIRK TO LIMIT IT TO COVERAGE MATTERS WOULD BE MUCH TOO
CUMBERSOME,

I COULD SEE WHERE SOME CARRIERS WOULD BE PRETTY MUCH AGAINST
THIS CHANGE IK THE CIVIL PROCEDURE IR THAT THEY MIGHT FEEL
THAT BECAUSE OF WHO THEY ARE THAT THEY COULD BE A TARGET,
THAT JURIES WOULD BE MUCH MORE PRONE TO RULE ON THIS EMOTION
THAR OR THE FACTS OF THE CASE., I THIRK THIS WOULD BE LIMITED

TO CARRIERS OF SUBSTANTIAL KATIONAL STATURE - ALLSTATE, STATE
FARNM. '

I HOPE THE ABOVE CAN HELP YOU IF YOUR REPLY TO JUDGE SCHATTMAN.
IF YOU HAVE ANY QUESTIORS, GIVE ME A CALL.

BEST REGARDS.,

‘JERRY KWILOSZ

JJK :AK

G0
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205-1695

KENNETH W. ANDERSON (Si2) 224-9144
KEITH M. BAKER
STEPHANIE A, BELBER
CHARLES D. BUTTS
ROBERT E. ETLINCER
MARY S. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT W. LOREE
DONALD . MACH
ROBERT D. REED

HUGH L SCOTT. IR,
SUSAN C. SHANK
LUTHER H. SOULES Il
THOMAS C. WHITE

TELECOPIER
(512) 224-707

March 11, 1988

Mr. Sam Sparks

Grambling and Mounce

P.O. Drawer 1977

El Paso, Texas 79950-1977

Re: Direct Actions Against Insurers -

Dear Sam:

I have enclosed a copy of a letter sent to me from Michael
D. Shattman regarding direct actions against insurers. Please
prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LPUTHER H. SOULES III

LHSIII/hjh ‘
Enclosure
cc: Justice William W. Kilgarlin

WAYNE |. FACAN
ASSOCIATED COUNSEL

3
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MICHAEL D. SCHATTMAN

DisTRICT JUDGE @ CJ

348« JUDICIAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE
FORT WORTH, TEXAS 76196-028I
PHONE (8172 8772718

November 30, 1987

Doak Bishop

Hughes & Luce

2800 Momentum Place
1717 Main Street
Dallas, Texas 75201

Re: Direct AcA{GZ;/;gains Insurers

and Rules 38(c)and 51(B), T.R.C.P.

Dear Doak:

I received your note of the 19th with memo correspondence
today. An incorrect zip code and the vagaries of the county's
in-house mail service are the culprits.

The memo from Eddie Molter to Judge Robertson of October 30, 1986,
is incomplete. I received paces 1, 3, 5 and 7. What about the
others? 1Is the Chuck Lord memo to Judge Wallace only a single
page? Can you help on this? Can Broadus?

I am sending a letter out to some selected practitioners and
academics soliciting their views. It would seem from the memos
that a rule change alone would not be enough to usher in direct
actions. This would be such a big change in our practice it
‘'should be approached cautlously

I am copying Broadus Splvey, Luke Soules and the members of the -
COAJ "think tank" subcommittee. I would like to. send my fellow
think tankers copies of the complete memos. I will send you,
Broadus and Luke copies of anything my letter generates.

/ﬁ7ply yours;
M

Michael D. Schattman

Lo~

MDS/1w G031

xc: B. Spivey, L. Soules, Mike Handy, Bill Dorsaneo, Pat Hazel,
Charles Tighe :



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON (512) 224-9144
KEITH M. BAKER

STEPHANIE A. BELBER I
CHARLES D. BUTTS TELECOPIER )
ROBERT E. ETLINGER

MARY S. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD }. MACH
ROBERT D. REED

HUCH L SCOTT. IR.
DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES Il December 9, 1987
W. W. TORREY

WAYNE 1. FACAN
ASSOCIATED COUNSEL

(512) 224-7073

Mr. Sam Sparks

Grambling and Mounce

P. O. Drawer 1977

El Paso, Texas 79950-1977

\

Re: Tex. R. Civ. P. 38(c) and 51 (b)

Dear Sam:

"I have enclosed a letter sent to me through Michael D.
Schattman regarding Rules 38(c) and 51(b). Please prepare to

report on this matter at our next SCAC meeting. I will include l

the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHS/hjh

SCACII:003

Enclosure B

cc: Justice James P. Wallace
Mr. Michael D. Schattman -
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SprivEY. BGRIGG., KELLY AND KNISELY
ATTORNEYS AT LAW

. A PROFESSIONAL CORPORATION

BRUOADUS A. SPIVEY il WEST 6™ STREET, SUITE 300 INVESTIGATORS!

BOARD CERTIFIED! -

P. O.
PERSONAL INJURY TRIAL LAW ©- sex zon du::éxc'l_ég:é:M
AUSTIN, TEXAS 78768- :

DICKY GRIGG 8-zoul

BOARD CERTIFIEDY {Si2) 474-6061

PERSONAL INJURY TRIAL LAW BUSINESS MANAGER.

MELVALYN TOUNGATE

PAT KELLY

BOARD CERTIFIEDt . \

PERSONAL INJURY TRIAL LAW November 9 1987
’
FAUL E. KNISELY

OF COUNSEL
dJ. PATRICK HAZEL
BOARD CERTIFIED*
PERSONAL INJURY TRIAL LAW
CIVIL TRIAL LAW

BAS87.266

Hon. Sam Sparks
Grambling and Mounce
Texas Commerce Building
P. O. Drawer 1977 e =
El Paso, Texas 79950-1977 4
/7

Re: - Special Subcommittee -/TRCP 38(c)/and S51(b) /
Direct Actions

Dear Chairman Sam:

Since I have really dropped the ball on this assignment, I need to
call upon you for help in restoring my appearance of reliability.

On June 27, 1987, Luke Soules appointed a special subcommittee to
study these rules. The subcommittee consists of you as chairman,
Frank Branson, Franklin Jones, and myself as members.

I inquired of Justice Wallace as to the existence of any briefing
or information that had accumulated with the Supreme Court over a
period of years. This has been a rather lively topic of discussion
in the legal community ever since I have been practicing, and I
knew the Supreme Court had to have some material gathered. On July
8, 1987 Judge Wallace forwarded to me copies of research done on
the subject. Like a good committee member, I procrastinated "until
tomorrow." Now, "manana" has come.

I am forwarding a copy of the material furnished to me by Judge
Wallace and a copy of his accompanying letter of July-8, 1987.

We need to get together, and that should be without further delay.

It will make you look good to act in a rather hasty fashion while
you can compare your conduct with my speed.

00513




Hon. Sam Sparks
November 9, 1987
Page Two

Additionally, I have received several inquiries from lawyers who
are not even members of our committee and some from defense
lawyers, too, asking when we were going to move on this issue.
There is more interest than I had thought. I would suggest a

Thursday or Friday meeting in Austin within the next three or four
weeks.

I apologize to you, Luke Soules,

and especially to Judge Wallace,
for my inertia. .

Sincerely,

Broadus A. Spivey

BAS: jk.

c: Hon. James P. Wallace
Mr. Luther H. Soules III
Mr. Frank Branson
Mr. Franklin Jones

Mr. Doak Bishop, Chairman, COAJ

G603
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK
JOHN L HILL P.O. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASST.
ROBERT M. CAMPBELL A . WILLIAM L. WILLIS
FRANKLIN S. SPEARS
C. L RAY ADMINISTRATIVE ASST.
JAMES P. WALLACE July 8,-1987 . MARY ANN DEFIBALGI

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A GONZALEZ
OSCAR H. MALZY

Mr. Broadus A. Spivey

Spivey, Grigg, Kelly & Knisely
P. O. Box 2011

Austin, Texas 78768

1S 16w 0110028

Dear Broadus:
As per your request of last week, I am forwarding cqpies og
research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court
Advisory Committee.
Sincerely,

—

CFr~
Jafles P. Wallace
Jastice

JPW/cw

60315




KENNETH W. ANDERSON, JR.

KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH B. DUNCAN
MARY S. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD
RONALD J. JOHNSON

REBA BENNETT KENNEDY
PHIL STEVEN XOSUB
CARY W. MAYTON

J. KEN NUNLEY

JUDITH L RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES Il ™
WILLIAM T. SULLIVAN
IAMES P. WALLACE *

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS ~ AT ~ LAW
A PROFESSIONAL CORPORATION

TELEFAX

SAN ANTONIO

TENTH FLOOR (512) 224-7073
REPUBLIC OF TEXAS PLAZA AUSTIN
175 EAST HOUSTON STREET (512) 327-4105

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

!

June 20, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street

Houston, Texas 77002
Re: Proposed Change to Rule 57
Texas Rules. of Civil Procedure
Dear Mr. Beck:

Enclosed please find a copy of a letter sent to me by
Mr. Harry Tindall. Please prepare to report on the matter at our
next SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LUTHER H. SOULES IIT

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht
Justice Stanton Pemberton:

60316
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AUSTIN, TEXAS OFFICE: BARTON QAKS PLAZA TWO, SUITE 315
90t MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE GO0 BUILDING, SUITE 1201
GOO LEQOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
t BOARD CERTIFIED CIVIL APPELLATE LAW
® BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW



TINDALL & FOBTER V614, $9
Attorneys at Law 'f//
2800 Texas Comrerce Towar <
600 Travis Sst.
Houston, Texas 77002
(713) 229-8733 7é;/
Fax (713) 228-1303

TELEFAX COVER LETTER 7//(/@%@/ a_

To: ____ Luther Soules
TELEFAX NUMBER: 512-224-70732 pd

FROM: HARRY L. TINDALL
DATE: June 19, 1989

RE:

= PAGES SENT INCLUDING TELEFAX COVER LETTER.

Attention: 1If you do nét receive the total number of pages sent,

please ¢all Myra 8mith or Karen Howard, Jlegal assistants,
immediately.

NN DTV AP

COMMENTB: I hays reviewed all §f tl.a proposed rule changes.

They appear acceptabla to me, I especially approve the change to
Rule 21a authorizing se elscopinsr. However, we should
‘also amend Rule 57 at the gggc tima, _I attach a copy of the

_é proposed change. _T szsume this can te do e poll

-

R R

of the committes. Please ¢call me if I oan help.

Tog 3ILsod < TTTTIVYANIL* IOz : 20 69 ‘61 ‘SO0
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RULE 57. B8IGNING OF PLEADINGS

Proposed Change:

Every pleading of a party represanted by an attorney shall be
slgned by at least one attorney of record-in his individual nane,
with his State Bar of Texas ldentification number, address, and
telephone number, and, if available, telecopiler numbexr. A party
not represented by an attorney shall 3ign his pleadings, state his

address, and telephone number, and, if avallable, telecopiler -
Wt ’ .

Z204 VILSOA =z TTIVYANIL* INNIO= @ 20 59 ‘871



- HELD OVER FROM MAY &b-37 Meeting

Rule 120a. Special Appearance

1. Notwithstanding the provisions of Rules 121, 122
and 123, a special appearance may be made by any party either
in person or by attorney for the purpose of objecting to the
jurisdiction of the court over the person or property of the
defendant on the ground that such party or property is not
amenable to process issued by the courts of this State. A
special appearance may be made as to an entire proceeding or as
to any severable claim involved therein. Such special
appearance shall be made by sworn motion filed prior to motion
to transfer venue or any other plea, pleading or motion;
provided however, that a motion to transfer venue and any other
plea, pleading, or motion may be contained in the same
instrument or filed subsequent thereto without waiver of such
special appearance; and may be amended to cure defects. The
issuance of process for witnesses, the taking of depositions,
the serving of requests for admission, and the use of discovery
and related processes, shall not constitute a waiver of such
special appearance. Every appearance, prior to judgment, not
in compliance with this rule 1s a general appearance. .

2. Any motion to challenge the jurisdiction provided
for herein shall be heard and determined before a motion to
transfer venue or any other plea or pleading may be heard. No
determination of any issue of fact in connection with the
objection to jurisdiction is a determination of the merits of
the case or any aspect thereof.

(3. The court shall determine the special appearance
on the basis of the pleadings, any stipulations made by and
between the parties, such affidavits and attachments as may be
filed by the parties, the results of discovery processes, and
any oral testimony. . The affidavits, if any, shall be made on
personal knowledge, shall set forth specific facts as would be

- admissible in evidence, and shall show affirmatively that the

affiant is competent to testify.]

‘3. 4. If the court sustains the objecton to
jurisdiction, an appropriate order shall be entered. If the
objection to jurisdiction is overruled, the objecting party may
thereafter appear generally for any purpose. Any such special
appearance or such general appearance shall not be deemed a
waiver of the objection to jurisdiction when the objecting
party or subject matter is not amenable to process issued by
the courts of this State.

[Note: Added Lanéuage Underscored]
3751B
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1301 McKINNEY
HousToN, TExAs 77010 HOUSTON

FULBRIGHT & JAWORSKI g%wv.

WASHINGTON. D.C.

- AUSTIN
% D ANTONIO
TELEPHONE: 713/651-515I . DALLAS

TELEX: 76-2829 LONDON
TELECOPIER: 713/65i-5246 ZURICH
FULBRIGHT JAWORSKI &
REAviS MCGRATH
NEW YORK
LOS ANGELES

May 31, 1989

Re: Tex. R. Civ. P. 120a

The Honorable Nathan L. Hecht
5th District Court of Appeals
County Courthouse

Dallas, Texas 75202

Dear Justlce Hecht:

Pursuant to your request at the recent meeting of the
Supreme Court Advisory Committee, I enclose a draft of a
proposed change to Rule 120A for the Court's consideration.
The purpose of this proposal is to allow the use of affidavits
to resolve “the jurisdiction issue.

- T - Very truly yours,
Origina! Signad By
R DAVID J. BECK
-~ - ‘ David J. Beck

DJB/st
Enclosure

cc: Luther H. Soules, III, Esg. - w/attachment
3784B
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HELD OVER FROM MAY ab-277 Meeting

Rule 166. Pre-Trial Procedure; Formulating Issues

In any action, the court may in its discretion direct the
attorneys for the parties and the parties or their duly
authorized agents to appear before it for a conferenée to con-
sider: | S

(a) All dilatory pleas and all motions and exceptions
relating to a suit pending;

(b) The simplification of the issues;

(c) The necessity or desirability of amendments to the
pleadings; |

(d) The possibility of obtaining admissions of fact and of
documents which will avoid unnecessary proof;

(e) The limitation of the number of expert witnesses;

(f) The advisability of.a preliminary reference ofxissues
to a master or auditér for findings to be used as evidence when
the trial is to be by jury.

[IQ)-The Settlement of the case. To aid such consideration,

the court may encourage settlement. ]

{g) (h) Such other matters as may aid in the disposition of

the action. The court shall make an order which recites the

- action taken at the pre-trial conference, the amendments allowed

to the pleadings, the time within which same may be filed, and
the agreements made by the parties as to any of the matters con-
sidered, and which 1limits the issues for trial to those not
disposed of by admissions or agreements of counsel; and such

order when entered shall control the subsequent course of the

(V5]
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action, unless modified at the trial to 'prevent manifest
injustice. The court in its discretion may establish by rule a
pre-trial calendar on which actions may be placed for considera-
tion as above provided and may either confine the calendar to

jury actions or extend it to all actions.
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Rule 166b. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

1. Forms of Discovery. (No change.)
2. Scope of Discovery. Except as provided in paragraph 3
of this rule, unless otherwise limited by order of the court in

accordance with these rules, the scope of discovery is as fol-

lows:
a. In General. (No change.)

b. Documents and Tangible Things. (No change.)

c. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Expgrts. Discovery of the
facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of
the identity ‘and location (name, address and telephone
number) of an expert who may be called as a[n_expert]
witness, the subject matter on which the witness is
expected to testify, the mental impressions aﬁd opin-
ions held by the expert and the facts known to the
expert (regardless of when the factual information was

acquired) which relate to or form the basis of the

d:/scac/newléé6b.doc/hjh -1-
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mental impressions and opinions held by the expert.
The disclosure of the same information concerning.an
expert used for consultation and who is not expected to
be called as a[n_expert] witness at trial is required
if the expert’s work product forms a basis either in
whole or in part of the opinions of an expert who is to
be called as a witness.

(2) Reports. A party may also obtain discovery
of documeﬁts and tangible things including all tangible
reports, physical models, compilations of data and
other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition
testimony. The disclosure of material prepared by an
expert used for consultation is required even if it was
prepared in anticipation of l;tigation or for trial
when it forms a basis either in whole or in part of the
opinions of an expert who is to be called as a[n
expert] witness.

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the
discoverable ‘ factual observations, tests, supporting
data, calculations, photographs, or opinions of an
expert who will be called as a[n_expert] witness have
not been recorded and reduced to tangible form, the
trial judge may order these matters reduced to tangible
form and produced within a reasonable time before the

date of trial.

00324
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f. Indemnity, Insuring and_ Settlement Agqreements.

(No change.)

g. Statements. (No change.)

h. Medical Records; Medical Authorization.
(No change.)

3. Exemptions. The following matters are protected from

disclosure by privilege:

a. Work Product. (No change.)

b. Experts. The identity, mental impressions and
opinions of an expert who has been informally consulted or
of an expert who has been retained or specially employed by
another party in anticipation of 1i£igation or preparation
for trial or any documents or tangible things containing
such information if the expert will not be called as a[n
expert] witness, .except that the identity, mental impres-
sions and opinions of an expert who will not be called to
testify [as an expert] and any documents or tangible things
containing‘such impressions and opinions are discoverable if
the expert’s work product forms a basis either in whole or
in part of the opinions of an expert who will be called as
a[n expert] witness.

c. Witness Statements. (No change.)

d. Party ébﬁﬁaﬁications. (No change.)

e. Other Privileged Information. (No change.)

4. Presentation of Objections. (No change.)
5. Protective Orders. (No change.)

6. Duty to Supplement. (No change.)



[COMMENT TO 1990 CHANGE: Suggestion of TILuke Soules to make

express in the rule that expert reports are not discoverable if

the consultant is to be a fact witness only and not an expert. A

physician who viewed an accident might consult on a protected

basis although testifies to the observation at the time and place-

of the accident.
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ROUGH DRAFT

ADD A NEW PARAGRAPH 7 TO RULE 166B, RULES OF CIVIL

PROCEDURE:

7. DISCOVERY MOTIONS
All discovery motions shall contain a certificate by
the party filing same that efforts to resolve the discovery
dispute without the necessity of court intervention have been

attempted and failed.

ELIMINATE THE PROPOSED CHANGE TO TRCP 215, PARAGRAPH 3,
TO-WIT£ "All motions to compel discovery and all motions for
sanctions shall contain a certificate by the party filing same
that efforts to resolve the discovery dispute without the

necessity of court intervention have been attempted and failed."
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Professor William V. Dorsaneo III
Southern Methodist University
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SAN ANTONIO
(512) 224-7073
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Re: Proposed Changes to Rule 166b and 215
Texas Rules of Civil Procedure

Dear Bill:

Enclosed herewith please find copy- of a letter I received
from Mr. Tom Davis regarding proposed changes to Rule 166b and
215. Please be prepared to report on this matter at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen atte

ion to the business
of the Advisory Committee.

Very yours,

g

THER H. SOULES III

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht
Honorable Stan Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 120t
GO0 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXAS BOARD OF LECAL SPECIALIZATION
' BOARD CERTIFIED CIVIL TRIAL LAW
1t BOARD CERTIFIED CIVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW
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BYRD, DAviIsS AND EISENBERG

' ATTORNEYS AND COUNSELORS
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707 West 34th Street, Austin, Texas 78705-1294
' {512) 454-3751

June 26, 1989

Mr. Luther H. Soules IIX

Soules & Wallace

Tenth Floor, Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-9144 : -

Dear Luke:

Enclosed is a proposed rule change whlch I discussed with
you over the phone last week.

If you have any corrections or suggestions, please give me a

call.
Yours very truly,
JO)’V\
- Tom Davis

TD/ah

Enclosure
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MARY S. FENLON . i
PETER F. CAZDA June 3, 1988

LAURA D. HEARD '
REBA BENNETT KENNEDY

WAYNE |. FACAN
ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

JUDITH L. RAMSEY
ROBERT D. REED
HUCH L. SCOTT. JR.
SUSAN C. SHANK
LUTHER H. SOULES I}
THOMAS C. WHITE

Marian Taylor

Assistant Public Counsel

Office of Public Utility Council
8140 Mopac

Westpark III, Suite 120

Austin, Texas 78759

Dear Marian:

I have never been able to locate the Motion and Response in
connection with the question of deposing an "expert" who is to be
a "witness" although not a designated expert witness. However, a
it went along the lines that I earlier discussed with you by
telephone. Because I cannot find the motion, I am not able to
give you any further documentation by way of assistance, but I

would be happy to talk to you by telephone at any time as I am
sure you know.

Very truly yours,

LHSIII:gcC
letters\015
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July 5, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Re: Proposed Changes to Rule 166b
‘i) Texas Rules of Civil Procedure

Dear Bill:

Enclosed herewith please find copy of a letter I sent to
Marian Taylor regarding TRCP 166b. Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly/yours,

fj; ER H. SOULES III

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht
Honorable David Peeples
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TEXAS BOARD OF LECAL SPECIALIZATION
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Rule 237a. Cases Remanded From Federal Court
When any cause 1is removed to the Federal Court and is

afterwards remanded to the state court, the plaintiff shall file

a certified copy of the order of remand with the clerk of the

state court and shall forthwith give written notice of such
filing to the attorneys of record for all adverse parties. All
such adverse parties shall have fifteen days from the receipt of
such notice within which to file an answer. [No default judgment

shall be rendered against a party in a removed action remanded

from federal court if that party filed an answer in federal court

during removal.]

[Comment: Suggestion made by Professor Dorsaneo to include

language here instead of in Rule 239.]
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RULE 278. SUBMISSIOM OF QUESTIONS, DEFINITIONS AND INSTRUCTIONS

(1. Generall The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by the written
pleadings and the evidence. Except in trespéss to try title, statutory
partition proceedings, and other special proceedings in which the pleadings are
special}y defined by statutes or procedural rules, a party shall not be entitled
to any‘submission of any qgestion raised only by a generai denial and not raised
by affirmativé written pleading b& thatiparty. Nothing herein shall change the
burden of proof from what it would have been under a general denial. A judgment

shall not be reversed because of the failure to submit other and various phases

or different shades of the same question. PAIIMYE/LB/EABRIL/R/AABELIEN/ERALT

#ﬁt/ﬁé/dééﬁéé/ﬂ/ﬁtéﬁﬂd/tét/fé#ét##l/éf/tﬁé/dﬁdéﬁé#tl/ﬁﬂléfﬁ/ité/ﬁﬂﬁﬁlééi¢ﬂ1/iﬂ
éﬂﬁﬁt#ﬂti#1Ii/¢¢fté¢t/%ﬁtdl#dl/ﬁ#ﬁ/ﬁééﬂ/tééﬁéﬁtéd/iﬂ/wtitiﬁd/#ﬂd/téﬁdéféd/%f/ﬁﬁé
édtﬁ#/¢¢ﬁé1diﬂiﬂd/éf/tHé/Jéﬁﬁﬁéﬂt//ﬁté#idédI/ﬁéﬁé#éfl/iﬁdt/¢%dé¢tiéﬂ/t¢/¢ﬁ¢ﬁ
LALIALE/ ERALL/ EBELLEE/ IR/ BALR/ FEAPEEL/ 1L/ B/ AUEELLOA/ 14/ OVk/ L ELLEA/ APBN/ VY / £ R

BEBOEING/ BALLY L/ IV RLTAY &/ B/ EAVRLL) &/ BELLRLLLONR/ BE ) INBLYALLLON/ ERAL L/ HBL/ Vit

dééﬁéd/#/ﬂtéﬁﬂd/f¢f/té#¢t¢¢1/¢f/¢ﬁ¢/ﬂ¢dd¢éﬂt/ﬁﬁ1é£ﬁ/i/éﬁﬁ#t#ﬂﬁidli#/¢¢t¢é¢t
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[2. Matters/Relied upon/by a Party. If a question, including an element
B ——

thereof or instruction or definition pertaining thereto, is omitted from the

charge or is included in the charge defectively, such omission or defect shall

not be a ground for reversal of a judgment unless its submission in

substantially correct wording has been/{equested i% writing and tendered by the
(___________{

party relying upon it. The trial court's endorsement as required by Rule 276

will preserve any error related thereto and no further objection will be

necessary.

[3. Matters/Not Relied upon by a Party. If a gquestion, including an element
- /
P

thereof or instruction or definition pertaining thereto, not relied upon by a

-
h

party, is omitted from the charge or is included in the charge defectively, such

omission or defect shall not be a ground for reversal of a judgment unless an

objection thereto has been made by such party.

[




4. Matters /Not Relied upon by Either Party. An instruction or definition

I

which is not included in the charge or is included defectively which is not

relied upon by either party shall not be deemed a ground for reversal unless its

N

submission in substantially correct wording has been;requested in writing and -

-
-

tendered by the party complaining of the judgment. The trial court's

endorsement as required by Rule 276 will preserve any error related thereto and

no further objection will be necessary.]

[
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Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

July 6, 1989

Mr. Luther H. Soules III
Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Tex. R. Civ. P. 278

Dear Luke:

Time constraints have precluded me from discussing the change to
the above rule with Justice Hecht, Buddy, and Tom.

I have taken the liberty of drafting a change which incorporates

the thoughts expressed at our last meeting. Please include it in our
agenda for next Saturday.

Copies are being provided to those listed below who are in no way
responsbile for its contents.

Sincerely,
. Hadley ar
Robert H. Bean Professor of Law
JHE/nt B
Enclosures

cc: Gilbeft I. Lowe o
Tom L. Ragland
Justice Nathan L. Hecht

+ “An Equal Opportunity/ Affirmative Action Institution”
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HELD OVER FRom MAY Kb-J7 Meetig

Rule 278. Submission of Questions, Definitions, and !
Instructions

The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by
the written pleadings and the evidence. Except in trespass to
try title, statutory partition proceedings, and other special
proceedings in which the pleadings are specially defined by
statutes or procedural rules; a party shall not be entitled to
any submission of any question raised only by a general denial
and not raised by affirmative written pleading by thaf party.
Nothiﬁg herein shall change the burden of proof from what it
would have been under a general denial. A judgment shall not be
ii) reversed because of the failure to submit other and various

phases or different shades of the same question. FALIVYé /19

PUPRLYL /& / ANEFLIOR [ SRALL /HPL /B¢ | AeeTed /& /S PURR / EDY /¥ 2V EY #AL [ BF
e /BNASRERL/ [RIéds /1S /Eupriggion/ /1n [ BAPSLARLIALLY [ ¢YY E¢E
WOYRALRG/ [ RA | PEER /¥ EAUEELEA/ LA /WY LLING / ANA/ EERASY $R/ PY / LN /BAY LY
¢ORPIALALNG/ SF [ LE/ DAAGRERL [ /DY BY IASA] [ NPWEY Y [ [ ¥WAL/ PPF2EL 100/ 1D
PUCR/ FALTAY @/ SRALL/ PUEELEE/ I/ BUEH/ ¥ EADREL/ LE/ LT/ dASFLION/ 18/ prhét
YELLeA/ [MBBR/ /BY /| LA /] SBBOEING [ /BALLY [/ /FALLAY /[ B/ [ $hPiL / /A
QEEIRLILIPN /oY [IRSLYUELIONn /ERALL /1ot /B¢ /Aeenegd /4 /gYound /EoF
YEVEYEAL [/ 0F [ /L 1¢ [/ DARGHERL [ /WAL e [/ /4 [/ PUPSLARLIALLY [/ ¢BYYELE
QELIRILION /oY [IRSEXULLION /HAS /PEen /¥ednedted /In /VYiting /4nd
FERALY eQ/ By / R/ PAY LY/ ¢RPIAIALAG/ BE /e / D hAdRent /

[To complain of and seek reversal of a judgment because of the

NN

- court’s:

00337
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failure to submit a question, the party relying on the

question must request and tender it in writing in

substantially correct form, while the party not relving

on the gquestion must either request and tender the

question in writing in substantially correct form or

object to the court’s failure to include it in the

charge;

submission of a defective question, the party relving

on the question must request and tender in writing in

substantially correct form, while the party not relving

on the dgquestion must either request and tender the

question in writing in substantially correct form or

objection to the court’s defective submission:

failure to submit a definition or instruction, the

party must request and tender the definition or

instruction in writing in substantially correct form:

submission of a defective or improper definition or
instruction, the party must either request and tender

the definition or instruction in writing in

substantially correct form or object to the court’s

defective submission.]

00
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WRITER'S DIRECT DIAL NUMBER:

(512) 299-5434

June 5, 1989

Professor J. Hadley Edgar

Texas Tech University ' h
School of Law

P.O. Box 4030

Lubbock, Texas 79409

Re: Tex. R. Civ. P. 278

Dear Hadley:

Enclosed herewith please find a copy of a letter sent to me
by Gilbert I. Low regarding proposed changes to Rule 278. Please
be prepared to report on these matters at our next SCAC meeting.
I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee. '

yours,

bgliﬁ_/

UTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable Stan Pemberton
Honorable Nathan L. Hecht
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May 30, 1989

Mr. Luther H. Soules III
Attorney at Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

I'm sorry that I had to leave at noon on Saturday.
However, for the Memorial Day Weekend, I had longstanding
plans. )

Judge Hecht spoke for some simpler method of
determining when a party needs to object and when a party
needs to submit a request in writing in proper form. This
is somewhat complicated for two reasons. First, certain
instructions and definitions may be relied upon by both
parties. Secondly, some defects could be considered an
omission and some omissions could be considered a defect.
Further, a party usually prepares only the instructions,
definitions, and questions upon which his suit defense
depends. Therefore, with this in mind, I don't feel it
would be unreasonable to have. a rule something similar to
the following:

When any element of a party's cause of action or
defense, upon which that party has the burden of proof,
properly includes a question, an instruction or a
definition, and said question, instruction or definition is
either omitted, or is improper, defective or incomplete,
said party must submit to the court in proper written form
such question, instruction or definition prior to jury
argument. Thereafter, no objection is necessary in order to
preserve any error pertaining thereto.

G0340
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When any element of a cause of action or defense,
upon which a party does not have the burden of proof, ]
properly includes a question, instruction or definition, and
said question, instruction or definition is either omitted
or is improper, defective or incomplete, said party who does
not have the burden of proof thereon, may preserve error by
objecting thereto as required by these rules. No tender of
a properly written question, instruction or definition is
necessary for said party without the burden of proof
thereon.

Under the above, or some version thereof, a party
ordinarily would already have a proper written question,
definition or instruction before submission of the case
because he would prepare the things upon which he has the
burden of proof. I don't submit this as a polished version
but something of this nature may suffice.

Sincerely,

Gilbert I. Low

]

GIL:cc

cc: Justice Nathan Hecht
Chief Justice Thomas Phillips

G034l
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RULE 299. OMITTED FINDINGS
W)f#f [When] findings of fact are filed by the trial court they shall form the basis
of the judgment upon all grounds of recovery and of defense embraced therein. The

judgment may not be supported upon appeal by a presumption of finding upon any ground

of recovery or defense, no element of which has been fguild Jy ¢ HHIAL ¢drf [included in

the findings of fact]; but WA¢y¢ [when] one or more elements thereof have been found by
the trial court, omitted unrequested elements, W}{dy;’ [when] supported by evidence, will be
supplied by presumption in support of the judgment. Refusal of the court to make a

finding requested shall be reviewable on appeal.

J

60342
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New Rule:

RULE 299A. FILING CONCLUSIONS OF FACT AND LAW

Findings of fact and conclusions of law shall be filed with the clerk of the court as

a document or documents separate and apart from the judgment.

Upon appeal, if there is a conflict between the judgment and any findings of fact

and conclusions of law, the findings and conclusions will control.

00344
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fRule 305. Proposed Judgment
An arty may submit a proposed judgment to the court for

signature.

Each party who submits a proposed judgment for signature

shall certify thereon that a true copy has been delivered to each

attorney or pro se party to the suit and indicate thereon the

date and manner of delivervy.

Failure to comply with this rule shall not affect the time

for perfecting an appeal.]
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KENNETH W. ANDERSON, IR, REBA BENNETT KENNEDY
KEITH M. BAKER PHIL STEVEN KOSUB
RICHARD M. BUTLER CARY W. MAYTON

W. CHARLES CAMPBELL ). KEN NUNLEY
CHRISTOPHER CLARK JUBITH L RAMSEY
HERBERT CORDON DAVIS SUSAN SHANK PATTERSON
SARAH B. DUNCAN SAVANNAH L ROBINSON
MARY 5. FENLON MARC J. SCHNALL *
CEORCE ANN HARPOLE LUTHER H. SOULES #it 1*
LAURA D. HEARD WILLIAM T. SULLIVAN
RONALD ). JOHNSON JAMES P. WALLACE ¢

——
3

Mr. Harry Tindall
Tindall & Foster

Houston, Texas 77002
Re: Tex. R. Civ.

Dear Mr. Tindall:

LHSIII/hjh
Enclosure

2801 Texas Commerce Tower

LAW OFFIiCES

SOULES 8 WALLACE TELEFAX

ATTORNEYS - AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512 224-9144

SAN ANTONIO
(512) 224-7073

AUSTIN
512) 327-4105 |

WRITER'S DIRECT DIAL NUMBER:

June 5, 1989

305

Enclosed herewith please find a copy of a letter I received
from James N. Parsons III regarding Rule 330.
to report on this matter at our next SCAC meeting.
include the matter on our next agenda.

Please be prepared
I will

As always, thank you for your keen attention to the business
of the Advisory Committee.

Ver Y yours,

UTHER H. SOULES III

cc: Honorable Nathan‘L. Hecht
Honorable Stanley Pemberton
Mr. James N. Parsons III
Mr. Samuel M. George

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315 -
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-551 ’

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501t o -
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TEXAS BOARD OF LECAL SPECIALIZATION
t 80ARD CERTIFIED CIVIL TRIAL LAW

£ BOARD CERTIFIED CIVIL APPELLATE LAW -
* BOARD CERTIFIED COMMERCIAL AND ..

RESIDENTIAL REAL ESTATE LAW
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PARSONS & THORN Vv 5 -9
A PROFESSIONAL CORPORATION /
JAMES N. PARSONS, IT ATTORNEYS AT LAW / /JACK K. SELDEN, JR.
B0ARD CERTIFIED 501 EAST KOLSTAD STREET CIVIL TRIAL ASSISTANT
:::ASSONBI:)LA:‘DJUOHFVL:Z:Lc:g;c:::.?z:rlou PO. DRAWER 1670 5 ‘9_,& GEORGQEEG::;::DD:N\TRSMASS? A
sr;:o;:r;;::gc::imu ADVOCACY PALESTINE, TEXAS 75801 LEGAL ASSISTANT

TERRY M. THORN ﬂJ ’L_]

BOARD CERTIFIED TELEPHONE (214) 729-6087

RESIDENTIAL REAL ESTATE LAW & z
FARM AND RANCH REAL ESTATE LAW FAX (214) 729-7605 M

TEXAS BOARD OF LEGAL SPECIALIZATION May 2 3 l 9 8 9

- 5@4@ o
Mr. Luther H. Soules, III, Chairman Cb%
Supreme Court Advisory Committee 07 2 £27
SOULES & REED 4,,,&0/

800 Milam Building .
San Antonio, TX 78205-1695 ij774,,//
In Re: ©Suggested Rule for the Preparation and | {“
Entrance of Judgments )( . hesrno—
¢

Dear Luke: Zaon.. Aeosgr

Please find enclosed a letter I received Ma§ 22, 1989,
with regard to the preparation and entrance of ]udgmen CL{?/
other orders of the Court, C! / /LMZ

Many courts handle this on a local

~ However, I think a good point is made with regard to
standardization and expedition of the entry of orders.

Please feel free to contact Mr. George directly if you
have any additional questions.

I look forward to working with your committee in the

upcomlng years. ~
[N

V ry truly yours,
. . \ . :
\

ames N. Parsons, III

JINP/db /
Enc/ /

cc: Mr. Samuel M. George
Honorable Ruth Blake'
Honorable Cynthia Kent
Honorable Randal Rogers
Honorable Joe Clayton
Honorable Joe Tunnell
Honorable Bill Coats
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GEORGE, DUNN & PARKER ¢ MAY 27 1989
ATTORNEYS AND COUNSELORS AT LAW
403 TROUP ROAD
TYLER, TEXAS 75701 DOCKETED BY:
(214) 595-8000
*BOARD CERTIFIED CRIMINAL LAW

SAMUEL M. GEORGE May 18, 1989 BOARD CERTIFIED FAMILY LAW
THOMAS A. DUNN* BY TEXAS BOARD OF LEGAL
EDWARD L. PARKER SPECIALIZATION

Honorable Jim Parsons, President Elect
State Bar of Texas

P.O. Drawer 1670

Palestine, Texas 75801

Re: Suggested rule to the Rules of Civil Procedure

Dear President Elect Parsons,

Honestly, I did not know how to address you, but also,
honestly, Jim, we lawyers here in Tyler are ELATED that you won.
I think that the practice of law is still most respected in
smaller towns and communities such as Palestine, and that the
Court system is still most respected ' in small towns and com-
munities. For some reason I do not consider Tyler within that
category anymore. Congratulations on your election.

I would like to suggest an idea'for a new rule to be added to
the Rules of Civil Procedure. -

It has long been a custom at the conclusion of a trial, jury
or non-jury, for the Court to instruct one of the attorneys to
prepare a judgment and forward it to the opposing attorney or
attorneys, as the case may be, for approval as tc form, then sub-
mit it to the Court. -

I can only name about five lawyers in town with whom I have
had dealings, myself included, that promptly review and return to

. opposing counsel or send in to the Court an approved final

judgment. In the remainder of the situations, you have to call,
write letters, and finally file a Motion to Enter Judgment, and
most of the courts here do not set hearings on those motions
immediately, but set it off three to five weeks. That period of
time in getting a written order or a judgment entered can be
significant, especially in family law cases where oftentimes
third party creditors or debtors have to be informed of the deci-
sion of the Court as to management of property, et cetera.

—————
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Honorable Jim Parons, President Elect

State Bar of Texas

Re: Suggested rule to Rules of Civil Procedure
May 18, 19389

Page 2

...1 would.like to see a rule passed. that requires the attorney
requested by the Court to prepare a judgment_to_do"so and: cir=
culate it to.the other lawyer within 10 days, sent either by hand
.delivery_ or by certified mail. The other attorney would then
have 10 days to review it, approve it, or negotiate changes, and
if changes cannot be agreed to, then prepare up his own proposed
judgment and submit it to the Court with a Motion for Entry of
Judgment. I would like the rule to require that the Court set a
hearing on any Motion to Enter Judgment within 10 working days of
the filing of a motion. At any time the attorneys could by
agreement extend the deadlines. Then last, but not least, and
actually first, any Motion to Enter Judgment can actually include
a request for sanctions for attorney fees for abusing the post-
trial approval of judgment procedure. I would 1like to see the
rule applied to any final judgment or any temporary, interlocu-
tory, or summary judgment or order.

The above rule would assist the Courts in disposing of cases,
and it would help prevent the situation that often happens, espe-
cially in divorces, where people look up six months, or much
later than that, and realize that no judgment was entered.

I try to make a habit to prepare up a judgment within
24-hours of the hearing, and get it to the other lawyer within
two or three days after the final hearing. Many a lawyers who

sit on a case do so to delay the beginning of the appellate pro-
cess. T :

I hope that you agree with my suggestion and would assign
this idea to the committee that considers these things prior to
final presentation to the Supreme Court.

V Very truly yours,

S — GEORGE & PARKER

amuel M. Géorge ,/)/4\~

S5MG:;seh

G032
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Honorable Jim Parons, President Elect

State Bar of Texas

Re: Suggested rule to Rules of Civil Procedure
May 18, 1969 :

Page 3

CcC.

CCe.

cC.

cC.

ccC.

cC.

The Honorable Ruth Blake, Judge
321st Judicial District Court
Smith County Courthouse

Tyler, Texas 75702

The Honorable Cynthia Kent, Judge
114th Judicial District Court
Smith County Courthcuse

Tyler, Texas 75702

The Honorable Randal Rogers, Judge
County Court at Law Number Two
Smith County Courthouse

Tyler, Texas 75702

The Honorable Joe Clayton, Judge
County Court at Law

Smith County Courthouse

Tyler, Texas 75702

The Honorable Joe Tunnell, Judge
241st Judicial District Court
Smith County Courthouse

Tyler, Texas 75702

The Honorable Bill Coats, Judge
7th Judicial District Court
Smith Ccunty Courthouse

Tyler, Texas 75702



RULES8 OF CIVIL PROCEDURE

RULE 308a., 3IN-ORILD-SURPORT-GASHS
IN ORDERS ON _SUITS AFFECTING PARENT-CHILD RELATIONSHIP

In-cases-—wheme When the court has ordered periediesl-paymerts
£or—#he child support or posgession of or access to a ¢hild ef—e
Mw}%ﬂ%&&tﬁ%&ﬁ@-&&ﬁ&—ﬁe—dﬁﬁf%,
and it is claimed that such order has been disebeyed viglated, the

person claiming that such disepedieree viglation has occurred shall
make the same Kknown to the—judge—e£f the court.,—erdering-—sueh
paymentasr Swehr—udge The court may thereupon appoint a member of
the bar to jinvestigate the ¢laim to determipne whether t court
wwe%—&&e—mﬂ—%é«&&ewﬁkmeﬁ
said-claimant. It shall be the duty of =aid the attorney, if the
attorney in good faith believes that said Lthe order has teen

eontemptuously—disobeyed violated, to file with the clerk of eaid
court a wieitten-atatement verified motion for enforcement, werified

bf-the—a{;fﬂevit——ef—s&d*e-lﬁim&nt-—describlng the viglation suek
elnined—disobediense, Upon the filing of such notion askatement,

sr—upent—ite—ewn—metion: the court may 4sewe sig)) an shew—eciuse
order directed to the person alleged to have &isebeyed violated
such suppert order, commanding that person to personally appear and
respond to the motion for enforgement shew-esuse—why—they-should
not—be—held—in—econtemptof—count, Notice of such order shal: be
served on the respondent in such proceedings in the manner provided
in-Rule—2%a by the Family Code, but not less than ten days prior
to the hearing date—en—sueh—erder—to—show-cause. TFhe—hegring—on
Wﬁefﬂay—be—he}&—&mer—ﬁemﬁm&@r—wea%ﬂw—m
f&ﬂ&eﬂ-ﬂr&%‘een—pie&d-énga—sha%i—be—reqﬁ-i-redv The_ hearing will be
conducted as in other enforcement proceedindgs under Chapter 14,
Family Code. %Wf%h@?&ﬁiﬁ-&ﬁdw&hﬁ%ﬂfﬁ&ﬁ—m&y——e&ﬁ—&nﬁ
guestioniwi e 2 2 S SHPPORE-OTE ra-baeh
disepeyed-— Upon a finding of a_violation of the court's ordersweh
disebedienee, the court may enforce its judgment by orders as in
other eases—of—eivit—ecentenpt sulits affecting the parent-child

relationship.
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Except by order wieh—the—eonsemt of the coiart, no fee shall
be charged by or paid to the attorney representing the claimant for
any services. 1If the court is skelil—be of the opinion that an
attorney's fee ghould ehald be paid, the feee =ame shall be
adiudged eesemsed against the party who violated the court's order
in—defaule and collected as costs, by judgment or both.

Rule 308a.
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Attorneys at Law

i~

2800 Texas Commerce Tower
600 Travis St.
Houston, Texas 77002
(713) 229-8733
Fax (713) 228-1303

TELEFAX COVER LETTZER
TO: Luther Soules
TELEFAX NUMBER: 512-224-7073
FROM: EKARRY L. TINDALL

DATE: July 3, 1989

RE: Rule 308a

~3= PAGEE BSENT INCLUDING TELEFAX COVER LETTER.,

Attention: If you 4o not rsceive the total number of pages sant,
please c¢all Myra S8mith or Rarsn Howard, legal assistaats,
immediatealy.

COMMENTS Please mdd the proposed amendment to Fule 308a to

he Jul 5th_&a 4a. _Thanks.

TELEFAX REPLY:

SCAT
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KENNETH W. ANDERSON, JR.
KEITH M. BAKER

RICHARD M. BUTLER

W. CHARLES CAMPBELL

CHRISTOPHER CLARK JUDITH L. RAMSEY ) TENTH FLOOR (512) 224-7073
HERBERT CORDON DAVIS SUSAN SHANK PATTERSON . REPUBLIC OF TEXAS PLAZA AUSTIN
SARAH B. DUNCAN SAVANNAH L ROBINSON

MARY 5. FENLON MARC ). SCHNALL ® 175 EAST HOUSTON STREET (512) 327-4105

CEORCE ANN HARPOLE
LAURA D. HEARD
RONALD J. JOHNSON

REBA BENNETT KENNEDY
PHIL STEVEN XOSUB
CARY W. MAYTON

J. KEN NUNLEY

LUTHER H. SOULES 111 7
WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS -~ AT = LAW
A PROFESSIONAL CORPORATION

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

TELEFAX

SAN ANTONIO

WRITER'S DIRECT DIAL NUMBER:

(512) 299-5434

July 5, 1989

Professor J. Hadley Edgar
Texas Tech University

School of Law
P.O. Box 4030
Lubbock, Texas

-

79409
'Re: Tex. R. Civ. P. 308a

Deér Hadley:

Enclosed herewith please find a copy of a letter sent to me
by Harry Tindall regarding proposed changes to Rule 308a. Please
be prepared to report on these matters at our next SCAC meeting.
I will include the matter on our next agéenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very Aruly yours,

;zf,/
\_~"LUTHER H. SOULES III

LHSIII/hijh ;

Enclosure

cc: Honorable Nathan L. Hecht
Honorable David Peeples

60355

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
t BOARD CERTIFIED CIVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO. SUITE 315
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-551

CORPUS CHRISTI, TEXAS OFFICE: THE 60O BUILDING, SUITE 1201
600 LEQPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501
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PROPOSED RULE CHANGES

RULE 329b, Tex.R.Civ.P., TIME FOR FILING MOTIONS.

The following rules shall be applicable to motions for
new trial and motions to modify, correct, or reform
judgments (other than motions to correct the record under
Rule 316) in all district and county courts:

(a) A motion for new trial, if filed, shall be filed

prior to or within ¢hirty twenty-eight days after the

judgment or other order complained of is signed.
(b) One or more amended motions for new trial may be
filed without leave of court before any breceding motion

for new trial filed by the movant is overruled and within

thifty twenty-eight days after the judgment or other order
complained of is signed. |

(c) In phe event an original or amended motion for new
trial or a motion of modify, correct or reform a judgment
is not determined by written order signed within seventy-

£ive seventy days after the judgment was signed, it shall

be considered overruled by operation of law on expiration
of that period.

(d) The trial court, regardless of whether an appeal
has been perfected,;has plenary power to grant a new trial
or to vacate, modify, correct, or reform the Jjudgment

within ®hirty twenty-eight days after the judgment is

signed.
(e) If a motion for new trial is timely filed by any
party, the trial court, regardless of whether an appeals

has been perfected, has plenary power to grant a new trial

}

 HeLD OVER FRom MAY K6-37 rieeting o



KN
AW

et
=

s Ly
. ahea
afrat

A £t

or to vacate, modify, correct, or reform the judgment until

thirey twenty-eight days after all such timely-filed
motions are overruled, either by written and signed order
or by operation of law, whichever occurs first.

(f) ([Same.]

(g) [Same.]

(h) [Same.]

REASONS FOR THE CHANGES

Every year numbers of appeals are dismissed or lost
becausé lawyers miscalculated fhe time for.filing documents
in £he appellate courts. As an appellate lawyer, I counted
and recounted periods, marking up numbers of calendars, and
still miscalculated the time.

I propose Rule 329b, Tex.R.Civ.P., and all other rules
dealing with appeals, should be amended so that all time
limits are figured‘ in seven day incfements. This will
provide a simple way to figure filing dates.

This system of computing time is the system used in
England, where all time 1limits are computed in seven day
increments. The advantages are obvious: If something is
filed on a Wednesday, the response will be due on a
Wednesday. No longer will the last day for any action fall
on a weekend. The only odd days will be the holidays.

I first encountered this system when I handled an appeal
in the Alabama Supreme Court. The Alabama Supreme Court
adopted the English system in their 1985 rules. The system

is simple and eifective.



In order to adopt this change, the Supreme Court would
have to amend all the rules of appellate procedure which
contain time limits. Those rules include: Tex.R.App.P. 41
(time to perfect the appeal), 42 (accelerated appeals), 52
(bills of exception), 54 (time to file record), 71 (motion re
informalities in record), 72 (motion to dismiss), 73 (motion
for extension of time), 74(k) (appellant's brief), 74(m)
(appellee's brief), 100 (motion for rehearing to court of
appeals), 130(b) (application for writ of error), 136
(application for writ by other party), 136 (respondent's
answer), 190 (motion for rehearing to supreme court), 86
(mandate), 186 (mandate). |

“Besides Rule 329b, Tex.R.Civ.P., there are probably
other rules of civil procedure ﬁhat would have to be amended.

If the Advisory Committee is interested in this
proposal, I will be glad to submit proposed rule changes for
all of fhese rules. | \

Please contact me if this suggestion is placed on the

docket of the Advisory Committee.

MICHOL O'CONNOR, Justice
First Court of Appeals
1307 San Jacinto Street
10th Floor

Houston, Texas 77002
(713) 655-2700.

00358
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LAW OFFICES

SOULES & WALLACE

ATTORNEYS AT LAW
KENNETH W. ANDERSON, JR. A PROFESSIONAL CORPORATION
KEITH M. BAKER

TENTH FLOOR TELEFAX

CHRISTOPHER CLARK SAN ANTONIO

REPUBLIC OF TEXAS PLAZA
HERBERT CORDON DAVIS (512) 224-7073
ROBERT E. ETLINGER! 175 EAST HOUSTON STREET
MARY S. FENLON SAN ANTONIO. TEXAS 78205-2230 AUSTIN
CEORGE ANN HARPOLE (Si2) 327-4105
LAURA D. HEARD (512) 224-9144

REBA BENNETT KENNEDY

CLAY N. MARTIN

J. KEN NUNLEY WRITER'S DIRECT DIAL NUMBER:
JUDITH L. RAMSEY

SUSAN SHANK PATTERSON

SAVANNAH L. ROBINSON

MARC ). SCHNALL *

LUTHER H. SOULES 11l 1 February 15, 1989
WILLIAM T. SULLIVAN

JAMES P. WALLACE *

Mr. Harry Tindall

Tindall & Foster

2801 Texas Commerce Tower ‘ A
Houston, Texas 77002

Re: Tex. R. Civ. P. 329(b)

Dear Mr. Tindall:

Enclosed herewith please find a copy of a letter I received
from Judge Michol O’Connoer regarding Rule 329 (b). Please bpe
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly yours,

UTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable Nathan Hecht
Honorable Michol 0‘’Connor
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AUSTIN, TEXAS OFFiCE: BARTON OAKS PLAZA TWO. SUITE 315
901 MoPac EXPRESSWAY SOUTH. AUSTIN. [*XAS 78746 TEXAS BOARD OF LECAL SPECIALIZATION
(512) 328-5511 * BOARD CERTIFIED CIVIL TRIAL LAW
CORPUS CHRISTI. TEXAS OFFICE: THE GO0 BUILDINC, SUITE 202¢ * BOARD CERTIFIED CIVIL APPELLATE LAW
GO0 LEOPARD STREET. CORPUS CHRIST!, TEXAS 78473 * BOARD CERTIFIED COMMERCIAL AND
(512) 883-7501 RESIDENTIAL REAL ESTATE LAW



FRANK G. EVANS
, v .. CHIEF JUSTICE

Gourt of Appeals

JAMES F. WARREN . A
SAM BASS First Supreme Judicial Bistrict
LEE DUGGAN, JR. . _ KATHRYN COX
MURRY B. COHEN 1307 Ban Jacinto, 10th Floor cLeRK
D. CAMILLE DUNN -
MARGARET G. MIRABAL Hhougton, Texag (7002 LYNNE LIBERATO
JON N. HUGHES STAFF ATTORNEY
MICHOL O’CONNOR

JUSTICES PHONE 713-655-2700

Cute 327

February 10, 1989

Mr. Luke Soules
800 Milam Building
San Antonio, Texas 78205

Dear Luke:

Here is another rule proposal. I think this change would dramatically
reduce the number of cases lost for late filing.

Sincerely | .

) : Michol O’Connor

60260



Rule 329. Motion for New Trial on Judgment Following Citation
by Publication

, In cases in which judgment has been rendered on service of
process by publication, when the defendant has not appeared in
person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
within two years such after judgment was signed. The parties adversely
interested in such judgment shall be cited as in other cases.

(b) Execution of such judgment shall not be suspended unless
the party applying therefor shall give a good and sufficient bond
payable to the plaintiff in the judgment, in an amount fixed in
accordance with Appellate Rule 47 relating to supersedeas bonds,
to be approved by the clerk, and conditioned that the party will
prosecute his petition for new trial to effect and will perform
such judgment as may be rendered by the court should its dec-
cision be against him.

(¢) 1If property has been sold under the judgment and execu-
tion before the process was suspended, the defendant shall not

recover the property so sold, but shall have judgment against the

plaintiff in the judgment for the proceeds of such sale.

"(d) If an interest in property has been leased under the
judgment, before the process was suspended, the defendant shall
not be allowed to rescind the lease, but shall have judgment

against the plaintiff for the proceeds resulting from the lease
of such interest.”

(e) If the motion is filed more than thirty days after the

judgment was signed, the time period shall be computed pursuant
to Rule 306a(7). .

00
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LAW OFFICES

LUTHER H. SOULES Il

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA

KENNETH W. ANDERSON ) 175 EAST HOUSTON STREET WAYNE (. FACAN “
KEITH M. BAKER

SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER
CHRISTOPHER CLARK 512 224-9144
ROBERT E. ETLINCER
MARY S. FENLON
PETER F. CAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L. RAMSEY August 31, 1988
SUSAN SHANK PATTERSON
LUTHER H. SOULES IHl

TELECOPIER
(512) 224-7073

Mr. Harry Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

Re: Tex. R. Civ. P. 329

Dear Mr. Tindall:

from Skipper Lay regarding Rule 329, Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very, ly yours,

UTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable William W. Kilgarlin
Mr. Skipper Lay

Enclosed herewith please find a copy of a letter I received l
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Lay & CoOFFEY : —~
A PROFESSIONAL CORPORATION C - / c.-” — pd
0 1 5]
ATTORNEYS AT Law £ e s
SvITE 1000 — W N
SKIPPER Lay’ 400 WEST 15™ STREET TELEPHONE
WirrLiaM Davip Correy II°° AUSTIN, TEXAS 78701-1847 {512) 474-8556
CARTER C. Rusnu FacsiMILE
*BOARD CERTIFIED - OIL, GAS & MINERAL LaAW {S12) 489-0123
**ALSO LICENSED IN CALIFORNIA
August 16, 1988 S (d
Mr. Robert W. Fuller )
Cotton, Bledsoe, Tighe & Dawson
Attorneys at Law da_'

Suite 300 -
United Bank Building

500 West Illinois

Midland, TX 79701

RE: Proposed "Fuller-Cummings" Amendments
to Statute and Texas Rules of Civil
Procedure

Dear Bob:

Thank you for your submittal of July 28, 1988, a copy of
which was sent to me. We have now placed your proposed amendment
to the Texas Civil Practice & Remedies Code §64.091 with the

State Bar, hopefully for inclusion in the State Bar legislation
package. '

As I understand your submittal, you actually submitted a pro-
posed revision to the Texas Civil Practice & Remedies Code, and
also to Rule 329 of the Texas Rules of Civil Procedure. The
scope” of the 0il, Gas & Mineral Law Section's work this year
involved statutory revisions and revisions or amendments-to rules
for consistency with the statutes. As we read your proposed
addition to Rule 329, it has no connection with your submission
for revision of the Texas Civil Practice & Remedies Code.

Therefore we return to you the materials you submitted
concerning Rule 329, and the proposed addition. We encourage you
to submit this proposed revision directly to the Supreme Court
Advisory Committee. A copy of the listing of committee mem-

bership (valid at least through June 1, 1988) .is enclosed with
this letter.
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Mr. Robert W. Cummings
August 15, 1988
Page 2 '

In addition, I am sending some slightly different wording to
. your Rules amendment than you previously submitted.

you may do with them as you see fit.

Thank you again for your submittal of the statutory revision

materials.

Sincerely yours,

LAY & COFFEY, P.C.

By:
Skipperfifay

SL/fdw
Enclosure

ccC:

Mr. Jan E. Rehler

Chairman

0il, Gas & Mineral Law Section
Feferman & Rehler

P. 0. Box 23041

Corpus Christi, TX 78403

Mr. Philip-M. Hall

Prichard, Peeler, Hatch, Cartwright,
Hall & Kratzig

Attorneys at Law

Suite 1500 Texas Commerce Plaza

Corpus Christi, TX 78470

‘Mr. Jon R. Ray

Cox & Smith
Attorneys at Law
600 National Bank;of Commerce Building

San Antonio, TX 78205

‘Mr. Luther H. Soules, III

Chairman e

Supreme Court Advisory Committees
Soules, Reed & Butts

Attorneys at Law

800 Milam Building

San Antonio, TX 78205

Accordingly, -
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Rule 329c Motions to Set Aside Default Judgments

(a)

(b)

(c)

Rule 329b and the following rule shall be the exclusive rules
applicable to motions for new trial designed to effect the setting

aside of a default judgment:

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the h
nonmovant except by depriving him of the default
judgment;

The trial court can require a hearing on the motion for
new trial on any just terms consistent with this rule
and Rule 329b: and.the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing

shall have no effect on the evidentiary value of

~affidavits filed prior to the hearing:;

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitutexévidence if filed pfior to the hearing)
reflecting pg?sonal knowledge of relevant facts or by
othef evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;

L
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(d) If the movant's affidavit testimony is not controverted

by any facts proved prior to or during the hearing, if
any, or prior to the ruling on the motion for new trial
if no hearing is held, and the testimony otherwise is
sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion énd
set aside the default judgment on such terms as it deenms
just; and

(e) If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule, -
the trial court must find the fécts and render a
decision consistent with those findings and the

requirements of subsection (a) of this rule.
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LAW OFFICES W%O .
McCAMISH, INGRAM, MARTIN & BROWN @@7@7@
A PROFESSIONAL CORPORATION

650 MBANK TOWER
221 WEST 6TH STREET

1200 FIRST REPUBLICBANK TOWER AUSTIN, TEXAS 78701 SUITE 915
175 E. HOUSTON (512) 474-6575 WATERGATE SIX HUNDRED BUILDIJJG
SAN ANTONIO, TEXAS 78205 TELECOPIER (512) 474-1388 WASHINGTON, D.C, 20037
(512) 225-5500 (2021 337-7900
TELEX 9108711104 // 83 TELECOPIER (202) 338-1299
TELECOPIER (512) 225-1283

.January 6, 1987 | \/l > g}de/
o

Ms. Holly Halfacre /b;ﬁ |
State Bar of Texas Q/
800 Milam Building
Austin, Texas 78705 VKL
Dear Ms. Halfacre: . -

Enclosed is a copy of an article which will be published in
the Baylor Law Review next month with the title "Default
Judgments: Procedure(s) for Alleging or Controverting Facts on
the Conscious Indifference Issue." The article concerns a
proposed new rule of civil procedure which, for your convenience,
I have copied and placed at the front of the article. I would
appreciate it if you would submit the rule and the article to the

State Bar's Advisory Committee on the Rules of Procedure for their
consideration.

Thank you for your cooperation in this matter.

ALJ:tes

Enclosures




LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDINC + EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON (512) 2249144
KEITH M. BAKER
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER

WAYNE |. FACAN
ASSOC'ATED COUNSEL

ROBERT E. ETLINCER (512) 224-7073

MARY S. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD ). MACH
ROBERT D. REED

HUCH L. SCOTT, JR.
DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES IlI January 18, 1988
W. W. TORREY

Mr. Harry L. Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

RE: Rule 329b

Dear Harry:

Enclosed herewith please find a copy of a letter I received
from Aaron U. Jackson regarding Rule 329b. Please review this
matter and be prepared to. speak on same at our next committee
meeting. I am including same on our agenda.

Very truly yours,

LHSIII/hjh’ ' /

Enclosure
cc: Mr. Aaron L. Jackson
Justice James P. Wallace
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In any case involving an appeal from a default judgment,

appellate courts slavishly cite the three-pronged test from

‘craddock v. Sunshine Bus Lines, Inc.,l as "the guiding rule or

principle which trial courts are to follow in determining whether

to grant a motion for new trial."2 According to that test, a

default judgment shduld be set aside if (1) failure of the
defendant to answer before judgment was not intentional or the
result of conscious indifference; (2) the motion for new trial
sets up a meritorious defense to the plaintiff's cause(s) of
action; and (3) setting aside the default judgment will not cause -
delay or otherwise prejudice the plaintiff.3

Despite the unanimity on the substance of the Craddock test,
howevér, reported appellate court decisiéns reflect different
beliefs about the procedure(s) the advocate must use in various
contexts to comply with the test or to demonstrate the movant's
noncompliance with it. In particular, no consensus seems to exist
among appellate courts concerning fhe proper procedure for
controverting facts alleged by the defaulting party in én attempt
to show that the default was not intentional or the result of
conscious indifference. | |

According to their published opinions, appellate courts would
not agree on the answeés to the following questions: Must the

nonmovant file opposing affidavits as a prerequisite for

introducing live testimony or other evidence at an evidentiary
hearing on the motion for new trial?¢ If the movant submits
uncontroverted affidavits to show the default was not intentional

or the result of conscious indifference, are those affidavits

sufficient to defeat the default judgment even. if the trial court
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holds a hearing on the motion for new trial?3 If the movant

submits affidavits which meet all the requirements of the Craddock

'test, are those affidavits sufficient to defeat the default

judgment even if they are controverted?®

In an attempt to describe for the practitioner the proper
procedure for showiﬁg or disputing that the failure to answer was
intentional or the result of conscious indifference, this article
offers two things:

1. An analysis of case law before and after the Supreme

Court's watershed decision in Strackbein v. Prewitt;7

and
2. A new rule of civil procedure designed to elucidate in
detail the proper procedures for defending and opposing

default judgments before the trial court.

Strackbein

In Strackbein v. Prewitt, supra, the Supreme Court reversed a
default judgment upheld by the San Antonio Court of Appeals. The
trial court refused to set the judgment aside after a héaring in
which the defaulting party presented oral argument on his motion
for new trial. Neither the hovant nor the nonmovant made a record
of the hearing;8 so, when the case came to the appellate courts,

the record contained oﬁly the uncontroverted affidavits of the

movant. Accordingly, the Supreme Court held:

Where factual allegations in a movant's affidavit are not
controverted, a conscious indifference question must be
determined in the same manner as a claim of meritorious
defense. It is sufficient that the movant's motion and
affidavit set forth facts which, if true, would negate
intentional or consciously indifferent conduct.3d

!
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Aﬁ> The Supreme Court does not say in this passage (or anywhere else
in the opinion) that the nonmovant must controvert the movant's
affidavits by filing controverting affidavits a; opposed to other
.types of controverting evidence. Both the Supreme Court opinion

in Strackbein, and the Supreme Court file in the case, indicate

that the nonmovant had made no attempt of any kind to controvert

the movant's affidavits.10

In such a context, it is easy to accept the following broad
language which appears at the very end of the Strackbein opinion:

Finally, Strackbein contends that if the trial court conducts
a hearing on a defaulting defendant's motion for new trial,
the appellate court should not substitute its discretion for
that of the trial court. The issue is not one of which
court's discretion shall prevail. Rather, it is a matter of
the appellate court reviewing the acts of the trial court to
determine if a mistake of law was made. The law in the
instant case is set out in Craddock. : That law requires the
trial court to test the motion for new trial and the
accompanying affidavits against the requirements of Craddock.
If the motion and affidavits meet these requirements, a new

trial should be granted. In this case those requirements
have been met. :

Fui
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Taken alone outside the context of the particular facts in
Strackbein, however, this language can support such a broad

reading of Strackbein that neither an evidentiary hearing nor

controverting affidavits can defeat a motion supported by
affidavit testimony indicating an absence of conscious

indifference. See, Southland Paint v. Thousand Oaks Racket

Club.12

After Strackbein: Southland

In Southland, the movant requested a hearing on the motion

for new trial. Because Strackbein did not require the hearing

simply because the nonmovant had filed conclusory affidavits

4t
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opposing the movants, and the opposing affidavits contained no

facts about the events leading up to the default, the hearing need

not have been requested for evidentiary reasons. Instead, the
hearing simply could have given Southland an oral opportunity to
lpersuade Judge Rivera to set aside the default judgment if the
written motion for new trial had not persuaﬁed him on its own.

A record on the proceedings in the hearing was presented to
the appellate court. The record reflects that the nonmovant
presented live testimony. The movant argued this testimony did
not controvert the affidavit testimbny supporting the motion for
new trial because the testimony did not come from someone with
personal knowledge of facts leading to the default, and because
the eVidence was in the form of an opinion grounded upon an
erroneous definition of conscious indifference. The San Antonio
court's majority opinion in Southland does not explicitly reject
or accept the movant's argument in this regard. Instead, the
court, citing Strackbein, simply broadly held that the movant's
affidavits met the Craddock test and, therefore, the default had
to be reversed.

Neither the majority nor the dissenting opinion in Southland
addresses the effect of the nonmovant's affidavits or testimony.
According to the weighé of authority, the nonmovant's affidavits
and testimony may have been irrelevant because neither
controverted the facts leading up to the default, as alleged in
the movant's affidavits. Because the San Antonio court does not
make this clear in its opinion in Southland, however, the opinion
could be read to support an argumeht that, once the movant files

affidavit testimony which, if true, meets the Craddock test,

!
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controverting evidence of any kind, even on the conscious
indifference issue, is irrelevant, and the trial court must grant
the motion for new trial. -

In dissent in Southland, Chief Justice Cadena also did not

mention the issue of controverting evidence. 1Instead, the Chief

Justice opined that because the movant presented no testimony at
the hearing, it had failed to discharge the burden it was required
to bear to get the default set aside.l3 This dissent reflects a

broad reading of Reedy Co., Inc. v. Garnsey,l4 according to which

the movant's affidavits automatically become insufficient (become
nonevidence) to support a motion for new trial upon request by the
nonmoyant for a hearing on the motion.

dn May 13, 1987, the Supreme Court ruled that the San Antonio
court had committed no reversible error in Southland. 1In so
doing, the Supreme Court left standing the San Antonio's court
broad language interpreting Strackbein, according to which
controverting evidence of any kind is irrelevanﬁ as long as the
movant files an affidavit which meets the requirements bf
Craddock. 15

After Strackbein: Barber

In Peoples Sav. and Loan Ass'n v. Barber,l6 the San Antonio

court offered another interpretation of Strackbein which may

create problems for the practitioner. The pfocedural history of

Barber provides a good introduction to the problems. The movant

requested a hearing on the motion for new trial and called its'own
affiants live to supplement their affidavit testimony. The
nonmovant filed a reply to the motion for new trial, but did not

offer and could not have offered affidavits to controvert the



factual allegations of the movant's affiants. The nonmovant's
inability in this regard may not have been significant at the time
because the movant's affidavits seemed fatally deficient on the
meritorious defense issuel” (as pointed out in the reply to the
(motion for new trial).l8 At the time, Strackbein did not appear
to require the filiﬁg of counter-affidavits before the nonmovant'
could take advantage of any controverting testimony elicited
during cross-examination of the affiants at the hearing.

At the hearing, the nonmovant did elicit from the affiants
testimony which contradicted their affidavit testimony. For
example, as one of the excuses for the defauit, one of the
movant's witnesses testified that, in a telephone conversation
desigﬁed to notify him that the movant héd been served with
citation, he mistakenly thought he was being told only about a
letter that had been previously sent by Mr. Barber.l® This
testimony impeached the witness' affidavit in which he admitted
under ocath that, on the ocassion in question, he was actually
advised that the movant had been served with court papefs
concerning Mr. Barber's suit.Z20

During cross-examinatioh, the trial court also asked
questions of the impeached witness, questions which the witness
avoided. The trial coart denied the motion for new trial, and the

movant appealed.

The San Antonio court, in an opinion by Justice Chapa, took a
broad view of Strackbein and reversed the default judgment. The

court held:

Barber filed no controverting affidavits to the motion for
new trial . . . . Since Barber filed no controverting
affidavits, the trial court could only look to the record

-6 - | 60
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before him at that time which included the motion for new
trial and the attached affidavits . . . .21

*

*

*

Barber asserts that we should consider the evidence adduced
at the evidentiary hearing [of which the court had a record]
on the motion for new trial in reviewing the trial court's
denial of the motion . . . . The Supreme Court, faced with
the same contention [sic], held:

Finally, Strackbein contends that if the trial court
conducts a hearing on a defaulting defendant's motion
for new trial the appellate court should not substitute
its discretion for that of the trial court. The issue
is not one of which court's discretion shall prevail.
Rather, it is a matter of the appellate court reviewing
the acts of the trial court to determine if a mistake of
law was made. The law of the instant case is set out in
Craddock. That law requires the trial court to test the
motion for new trial and the accompanying affidavits
against the requirements of Craddock. If the motion and
affidavits meet those requirements, a new trial should
be granted.22

(Emphasis added.)

The San Antonio court's holding in Barber creates at least

the following problems for the practitioner in this area:

1.

For the first timevit seems to‘reggire that the
nonmovant file controverting affidavits as a
prerequisite for the introduction of other controverting
evidence;

If for whatever reason, controverting or opposing
affidavits are not available to the nonmovant, cross-
examination testimony of the movant's affiants
thémselves cannot be considered by the trial court oﬂ
the conscious indifference issue; and

If controverting or opposing affidavits are not

available to the nonmovant, he has no way to defend the

(PP ]
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default against an artfully worded, but false movant's

affidavit.

Under most circumstances, as was true in Barber, the I
allegations made in the supporting affidavits as to intent or
'conscious indifference are wholly within the knowledge of the
affiant(s) and concern facts which cannot be known personally to
the nonmovant. For example, in Barber, to explain the default,
the movant relied solely upon evidence of a telephone conversation
during which a misunderstanding allegedly arose that resulted in
the default. The only witnesses to this alleged telephone -
conversation were the two participants in it, and they were the
only affiants offered in support of the motion for new trial.?23

In the Barber situation, which experience has shown to be

typical, the nonmovant can test the movants' proof only by cross-

facts alleged in affidavit testimony. According to the San
Antonio court's holding in Barber, a nonmovant is effectively
deprived of his right to cross-examine the movant's affiants in
the vast majority of default judgment cases. In those cases, the
nonmovant is left completely to the mercy of the affiants'
conscience or lack thereof.

Of course, in theﬁmotion for rehearing and in the application
for writ of error in Barber, the nonmovant argued that the live
cross-examination testimony from the affiants themselves did
controvert their affidavits; that the court did have before it a
record of the controverting evidence; that the appellate courts in

Strackbein did not have such a record; that the nonmovant had

offered no controverting evidence of any kind in Strackbein;24

-8 - GO3
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that, accordingly, Strackbein was not in point; and that the
absence of controverting affidavits was irrelevant. At least

three members of the Supreme Court agreed with these arguments

when they granted the application for writ of error on October 7,

1987. Because the application was later withdrawn by agreement as

a result of the settlement, however, the Supreme Court did not
have a chance to address intermediate appellate court
interpretations of the opinion in Strackbein.

If the Supreme Court had addressed the issues in Barber, it

could have defended the following rules:

1. The nonmovant must controvert the movant's affidavits on
the issue of conscious indifference; otherwise, they are
taken as true;23

2. The nonmovant can controvert the movaht's affidavits on
the conscious indifference issue either by filing
affidavits, or by adducing testimony live at a hearing
as long as either contradicts the facts alleged by the
movant's affidavits on the conscious indifferénce
issue;26

3. The controverting évidence, if any, must be incorporated
in the record presented to the appellate court;
otherwise, tﬂe appellate courts will accept the movant's
affidavits as true.Z27

4, An "evidengié;;; ﬁearing has no effect on the movant's
affidavits if no evidence is presented at the hearing to
controvert the facts alleged in the affidavits on the

conscious indifference issue;28
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5. If the movant's affidavits are controverted, the trial

court must find facts, which findings will not be
disturbed on appeal if supported by some evidence;292 and
6. If the movant's affidavits are not controverted, the
motion for new trial must be granted if no reasonable
interpretafion of the affidavits would suggest the
default was intentional or the result of conscious
indifference.30
These rules avoid the problematic holdings and statements in
Barber and Southland. For example, contrary to the ruling in
Barber, it seems self-evident that, without requiring
prerequisites, the trial court should be able to consider
admiséions by the affiants themselves, admissions made during

cross-examination at a hearing on the motion for new trial.

Before Barber, no Texas court had established prerequisites for
cross-examination of witnesses called by .the other side,3l and it
would seem extremely unjust if affidavit testimony need be taken
as true in the teeth of the affiant's live admission orttestimony
during cross-examination indicating the affidavit testimony was
not actually true. Likewise, contrary to the apparent ruling by
the majority in Southland, it>seems~unjust to accept artfully
worded affidavits on tﬂe conscious indifference issue if evidence
is offered (at least by the time of the hearing on the motion for
new trial) to controééfgméhe affidavits. Finally, it seems unjust
to exalt form over substance as does the dissent in Southland in
opining that a mere request for a hearing automatically negates

the force of the movant's affidavits.
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According to the views expressed in Barber and Southland, the
key issue seems to be form and not substance. According to the

Supreme Court's views, however, as reflected in ‘the Strackbein

opinion read as a whole, the key issue seems to be the absence or

presence of controverting facts of any kind on the issue of
conscious indifference, whether these facts are in the movant'é
affidavits themselves and reflect internal inconsistencies; or
whether the facts alleged in the movant's affidavits are
inconsistent with facts alleged in opposing affidavits; or whether
facts alleged in the movant's affidavits are inconsistent with
facts established other than by affidavit, for instance, during
live testimony at the evidentiary hearing. The facts developed as
of thé time of the hearing should control.

There should be and usually is a "symmetry" in the risks of
any given action in litigation. For example, if an advocate calls
a witness to prove a favorable fact, X, the witness may admit Y,
which is unfavorable. Likewise, if the advocate's opponent calls
a witness to prove Y, which favors the opponent, the witness may
prove X, which disfavors the opponent.

Similarly, if the advocate does not call a witness to prove
X, the factfinder may consider other evidence to be too weak to
support the advocate'sﬁposition on X. Likewise, if the opponent
fails himself to call the advocate's witness adversely, the
factfinder may find other evidence to be strong enough to support
the advocate's position.

The views expressed by the San Antonio court in Southland and

Barber alter the natural symmetry of risks with respect to

witnesses called or not called in connection with an attempt to
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effect the setting aside of a default judgment. The majority view '
in Southland, for instance, if read literally, eliminates entirely
‘the risk in a movant's decision not to call witnesses live to ] l
prove the absence of conscious indifference. This is true '
(because, according to the Southland majority's view, the movant's
witness(es)' affidavit testimony must be taken as true and, as
long as the affidavit is artfully worded, the trial court must
grant the motion for new trial.

Likewise, the dissent in Southland, if read literally,
eliminates entirely the risk in the nonmovant's decision not to -
call or to depose the movant's witness(es) on the conscious
indifference issue. This is true because, according to the

Southland dissent's view, the nonmovant, simply by requesting a

hearing, can force the movant to call his witness(es) live to

prove the absence of conscious indifference.

Similarly, the majority opinion in Barber, if read literally,

eliminates entirely the risk in the movant's decision

absence of conscious indifference. This is true because, as long
as the nonmovant files no controverting affidavits, nothing the
movant's witnesses say can be used against the movant.

An argument that %he views in Southland and Barber destroy
"symmetry of risks" in litigation is, at bottom, an argument that
the views are unfair. The following rule is proposed as a
reasonably fair guideline for defending and opposing default
judgments. It is respectfully commended for consideration by the.

State Bar Advisory Committee on the Rules of Civil Procedure.

- 12 - 00382
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules

applicable to motions for new trial designed to effect the setting

aside of a default judgment:

(a)

(o)

(c)

The motion must be supported by affidavit testimony
alleging fécts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

The trial court can require a ﬂearing on the motion for
new trial on any just tefms consistent with this rule
and Rule 329b; and the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value‘of
affidavits filed prior to the hearing;

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute eéidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidéﬁéém;f facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;
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(d) If the movant's affidavit testimony is not controverted
§f9 by any facts proved prior to or during the hearing, if

any, or prior to the ruling on the motion for new trial
if no hearing is held, and the testimony otherwise is
sufficient to satiéfy the requirements of subsection (a)'
of this rﬁle, the trial court must>grant the motion and
set aside the default judgment on such terms as it deems
just; and

(e) If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the facts and render a
decision consistent with those findings and the

requirements of subsection (a) of this rule.

- 4= 60384



ENDNOTES

£

1. 134 Tex. 388, 133 S.W.2d 124 (1939).

2. Strackbein v. Prewitt, 671 S.W.2d 37 (Tex. 1984).

3. craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 133

S.w.2d 124.

4. Yes--People's Savings & Loan Assoc. Vv. Barber, 733 S.W.2d4

679 (Tex. App.--San Antonio 1987, writ dism'd by agr.):

No--Royal Zenith Corp. v. Martinez, 695 S.W.2d 327 (Tex.

App.--Waco 1985, no writ); Reedy Co., Inc. v. Garnsey, 608 S.W.2d

755 (Tex. Civ. App.-Dallas 1980, writ ref'd n.r.e.)

5. Yes--Strackbein v. Prewitt, 671 S.W.2d 37; Southland Paint

Co., Inc. v. Thousand Oaks Racket Club, 724 S.W.2d 809 (Tex. App.-

-San Antonio 1987, writ ref'd n.r.e.):;

No--Reedy Co., Inc. v. Garnsey, 608 S.W.2d 755 (Tex. Civ.

App.--Dallas 1980, writ ref'd n.r.e.)

6. Yes--Southland Paint Co., Inc. v. Thousand Oaks Racket

Club, 724 S.W.2d 809 (Tex. App.--San Antonio 1987, writ ref'd

n.r.e.):;
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No--Reedy Co., Inc. v. Garnsey, 608 S.W.2d 755 (Tex. Civ.

App.--Dallas 1980, writ ref'd n.r.e.); Royal Zenith Corp. v.

Martinez, 695 S.W.2d 327 (Tex. App.--Waco 1985, no writ).

7. strackbein v. Prewitt, 671 S.W.2d 37; Order in Cause No.

82-CI-0794, signed October 1, 1982 (Strackbein v. Prewitt).

8. strackbein v. Prewitt, 671 S.W.2d 37, 39.

9. 1d. at 38-9.

10. The fact that the Strackbein case did not involve an

evidentiary hearing, or at least no record of such was made, is

documented in the transcript and pleadings found in the Supreme
Court's file in Strackbein. The trial court's Order denying the
Motion for New Trial states:

The Court having'copsidered the pleadings,

affidavits and arguments of counée;, is of the

opinion that éhe Motion for New Trial should be

denied. Order in Cause No. 82-C1-0794, signed

~ October 1, 1982 (Supreme Court File No. C-2883).

Also, the movant in Strackbein described the procedural history of

that case:
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Mr. Strackbein [non-movant] did not file or offer

any affidavits to controvert Mr. Prewitt's motion

nor did he present any evidence at the hearing on

the Motion for New Trial. Respondent's Answer to

Application for Writ of Error, Statement of Facts,

pP. 5 (Supreme Court File No. C-2883).

(Emphasis added).

Furthermore, no record was made of the hearing on the Motion for

New Trial in Strackbein. 671 S.W.2d at 38.

11. strackbein v. Prewitt, 671 S.w.2d 37, 39.

12-.724 S.W.2d 809 (Tex. App.--San Antonio 1987, writ ref'd

n.r.e.)

13. 1d4. at s11.

14. 608 S.W.2d 755 (Tex. Civ. App.--Dallas 1980, writ ref'd

n.r.e.), cited erroneoﬁsly by Chief Justice Cadena as a decision
of the Texas Supreme Court. 724 S.W.2d at 811. 1In Reedy, the
movants filed a supporting affidavit on the conscious indifference

issue, and the nonmovant presented controverting testimony at the

evidentiary hearing oh the Motion for New Trial. In its opinion,
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the Dallas Court of Civil Appeals said nothing that would lead the

reader to believe the honmovant had filed opposing affidavits as a
prerequisite for introducing the live testimony. The court did
hold that the movants' affidavit on the conscious indifference
issue was not evidence once controverted by the live testimony.
608 S.W.2d at 757. This seems to be unarguable based upon the
weight of authority. However, the language in the Reedy opiniqn
seems to go farther than a mere holding that, once controverted by
liyeltestimony of otherwise, a supportiné affidavit is not

evidence on the conscious indifference issue. At the very end of

the opinion appears the following language:

We hold that when a hearing is held on a motion to

set aside a default judgment, . . . the movant has
the burden of proving by a preponderance of the

evidence that his failure to answer was not

intentional-or-due to conscious indifference, but
- rather was due to mischance or mistake.

(Emphasis in original.)
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Id. This language is not limited to a situation in which

J'e'.- -
1

!

controverting evidence of some kind is presented at the hearing on
’ !
the Motion for New Trial. Consequently, in Southland, the Chief
Justice opined that merely because a hearing had been held on
Southland's Motion for New Trial, Southland's affidavits on the
conscious indifference issue lost their evidentiary value. 724

S.W.2d at 811. If this was a holding in Reedy, the Supreme Court -

in Strackbein seemed to repudiate it. There the Supreme Court

held that the movant's affidavits on the conscious indifference

ST

issue constituted evidence even in the face of a hearing held in

- .
i -

that case on the Motion for New Trial. 671 S.W.2d at 39. No
controverting evidence was presented at the hearing in Strackbein.

15. southland Paint Co., Inc. v. Thousand Oaks Racket Club,

724 S.W.2d4 809 (Tex. App.=--San Antonio 1987, writ ref'd n.r.e.)
16. 733 s.w.2d 675.
17. 1t is well-established that the rule of Craddock does not
require proof of a meritorious defense but rather a new trial

should be granted if the motion for new trial "sets up a

meritorious defense." Ivy v. Carrell, 407 S.W.2d 212, 214 (Tex.
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1966) . No controverting evidence of any kind may be considered on

~the meritorious defense issue. Guaranty Bank v. Thompson, 632‘

f

S.W.2d 338, 340 (Tex. 1982).

18. Barber's Reply To People's Motion For New Trial, Barber

v. People's Savings & Loan Assoc. and People's Mortgage Co., No.

86-CI-01820A (1986). Barber's Reply To People's Motion For New

Trial asserted that the motion for new trial was fatally deficient

because the motion failed to allege facts which, if true, would

In particular, Barber's reply alleged that the motion for new
trial contained mere conclusory allegations and other legal
conclusions, which did not sufficiently set up a meritorious
defense as required by the Supreme Court's decision in Ivy v.

Carrell, 407 S.W.2d 212 (Tex. 1966).

19. cause No. 04-86-00315-CV, Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (Tex. App.--San

Antonio), Statement of Facts for April 30, 1986, P. 62, L. 17-25.

20. 1d., Transcript at 18.

2l. The language in the Barber opinion appears to track very

constitute a meritorious defense to the causes of action alleged. '
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closely the language used in the Strackbein opinion, substituting

.the names from the Barber case where the names from the Strackbein

case had been used previously.

22. people's Savings & Loan Assoc. v. Barber, 733 S.W.2d 679,

681.

04-86-00315-CV, Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (Tex. App.--San -

Antonio), Transcript, at 13-20.

24. order in cause No. 82-CI-0794, signed October 1, 1982

.
' 23. cause No.

(Supreme Court File No. C-2883); Respondent's Answer To

Application For Writ Of Error, Statement .of Facts, p. 5 (Supreme

Court File No. C-2883); Strackbein v. Prewitt, 671 S.W.2d 37.

25. gtrackbein v. Prewitt, 671 S.W.2d 37; Dallas Heating

writ ref'd n.r.e.)

26. Royal Zenith Corp. v. Martinez, 695 S.W.2d 327; Reedy

Co., Inc. v. Garnsey, 608 S.W.2d4 755.

' Co., Inc. v. Pardee, 561 S.W.2d 16 (Tex. Civ. App.--Dallas 1977,

27. gtrackbein v. Prewitt, 671 S.W.2d 37.

28. Implied in Strackbein v. Prewitt, id.
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29. Royal Zenith Corp. v. Martinez, 695 S.W.2d 327;

Strackbein v. Prewitt, 671 S.W.2d 37.

30. strackbein v. Prewitt, 671 S.W.2d 37; Dallas Heating Co.,

Inc. v. Pardee, 561 S.W.2d 16.

31. cases recognizing the fundamental right to cross-

examination are legion. As a former Chief Justice of the San
Antonio Court put it in 1952, "ordinarily parties are entitled to
cross-examine witnesses and test their opportunity to know what

they profess to know. . . ." City of Corpus Christi v. McCarver,

253 S.W.2d 456, 459 (Tex. Civ. App.=--San Antonio 1952, no writ).

A party's right to cross-examine witnesses would be meaningless if

the trial court could not consider the admissible testimony-

produced by the cross-examination.
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KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A, BELBER
CHRISTOPHER CLARK
ROBERT E. ETLINCER
MARY S. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES Il

Houston, Texas

FROmM MAY 3b-3)

LAW OFFICES

LUTHER H. SOULES 11i

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

May 17, 1989

Mr. Harry Tindall
Tindall & Foster
2801 Texas Commerce Tower

77002

Re: Tex. R. Civ. P. 330

Dear Mr. Tindall:

me-eti ’:’j

WAYNE 1. FACAN !
ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

A

3
' - i

Enclosed herewith please find a copy of a letter I received
from Justice Nathan L. Hecht regarding Rule 330. Please be
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

ryly yours,

UTHER H. SOULES IIXI

LHSIII/hjh
Enclosure
cc: Honorable Stanley’ Pemberton
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THE SUPREME COURT'OF'TEXAS

P.O. BOX 12248 CAPITOL STATION CLERK
JOHN T. ADAMY

CHIEF JUSTICE
THOMAS R PHILLIPS

AUSTIN, TEXAS 78711
JUSTICES (512) 463-1312 EXECUTIVE ASS'T.
FRANKLIN S. SPEARS ’ WILLIAM L. WILLIS
C. L. RAY ‘
RAUL A GONZALEZ ADMINISTRATIVE ASS'T.
SEE_;Q:A\?ST& May 15 , 1989 MARY ANN DEFIBAUGH

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esqg.

Soules & Wallace

Republic of Texas Plaza, 19th Floor

175 East Houston Street : ~
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4, Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of

filing an application for writ of error before a motion
for rehearing is filed 2nd ruled upon by the court of

00394



Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. V. -
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda'the issues raised in the
enclosed correspondence. :

Thank you for your dedication to the improvement of Texas
rules.
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July 10, 1989

Mr. Luther Soules

175 E. Houston Street
Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE: Subcommittee Report on TRCP 749c

Dear Luke:

The subcommittee for Rules 737-813 has considered modification
of Texas Rule of Civil Procedure 749c as suggested by Justice
Hecht in his letter of May 25, 1989 to you. (attached) Those
subcommittee members who responded, voted to recommend no
change to the full committee and that this matter be tabled.
I tend to concur with this recommendation, as the pending case
challenging the constitutionality of Rule 749c (Walker v. Blue
Water Garden Apartments) results from an unpublished court of
appeal's opinion. A review of the points of error on which
the Supreme Court has granted writ (attached), really does not
clarify the concerns surrounding the  rule nor offer much
guidance to suggesting appropriate modifications.
Accordingly, until that case is concluded, the subcommittee
recommendation to the full committee is that Rule 749c¢ not be
amended at this time. '

If you wish the subcommittee to reconsider this matter or to
entertain other matters within our area of responsibility,
please feel free to let me know.

Sincerely,

. e

Elaine A. Carlson
Professor of Law

/9r

cc: Subcommittee Chair Members

1303 San Jacinto Street, Houston, Texas 77002-7006 (713) 659-8040
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THE SUPREME COURT OF TEXAS

IEF JUSTICE ' PO. BOX 12248 CAPITOL STATION CLERK
OMAS R PHILLIPS JOHN T. ADAMS
- AUSTIN, TEXAS 78711
JUSTICES (512) 463-1312 EXECUTIVE ASS'T.
KLIN S. SPEARS . WILLIAM L. WILLIS
L. RAY - ,

UL A GONZALEZ ADMINISTRATIVE ASS'T.
OSCAR H. MAUZY May 25, 1989 MARY ANN DEFIBAUGH

"UGENE A COOK
ACK HIGHTOWER

ATHAN L. HECHT

OYD DOGGETT
. Mr. Luther H. Soules, III
Soules and Wallace
I Republic of Texas Plaza, Tenth Floor
175 East Houston Street - i
San Antonio, Texas 78205-2230

. ) i
l Dear Luke: ' ,_

I find no provision in the appellate rules for substitution

' of parties except Rule 9. That rule does not cover the situation,
guite common in these hard times, in which a new.entity (like the

FDIC or the FSLIC) succeeds to the interest of a party on appeal.
l Perhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

. Texas Rule of Civil Procedure 749c requires a pauper appellant !
in a forcible detainer case involving non-payment of rent to i
deposit one rental period’s rent into the court registry to perfect ’

* the appeal. This deposit is not in the nature of a supersedeas,

l which is provided for in Rule 749b. A pending case challenges the
constitutionality of Rule 749c. Walker v. Blue Water Garden
Apartments, C-7798. This may be another problem we want to

l . discuss. U

k_,»~ Finally, a local justice of the peace recently complained of

inconsistencies in the requirements for service of citation under

l Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.

He suggested that the latter rules were simply overlooked when
changes in the former rules were made.

l As always, the Couz.:tls: grateful to you for your dedicated
assistance in developing our Rules.
l ' Sincerely, -
Nathan L. Hecht '

Justice .

- - 00397
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The Texas Court of Criminal Appeals has
already rejected the contention that the
barratry statute ‘is unconstitutional because
it imposes a limitation on the right of free
speech.'”

The Supreme Court then says: “We de-
cline to hold that the right of free speech
under the Texas Constitution guarantees a
lawyer the right to solicit business for
pecuniary gain under the circumstances
alleged in the State Bar’s disciplinary peti-
tion. We do hold that prosecution of the
State Bar’s disciplinary action violates none
of 0’Quinn’s rights under Tex. Const. art. I,
§ S.Il

The Supreme Court continues: “We over-
rule O’'Quinn’s state and federal equal pro-
tection challenges. *** . .. [W]e find no
open courts violation resulting from a ban
on lawyer solicitation for pecuniary gain.

. We hold that the disciplinary rules pro-.

hibiting in-person solicitation by lawyers or
their agents do not violate Tex. Const. art.
I,§13.”

The Supreme Court concludes: “We over-
rule all of O’Quinn’s constitutional attzcks
before us and affirm the order of the trial
court. This cause is remanded to that court
for further proceedings.”

—“Runners” for Attorneys
—State Bar Act

—Due Process

—First Amendment Protections
—U.S. Constitution,

—Texas Constitution

—Solicitation of Employment for
Attorneys

—Supreme Court Disciplinary Rules
—Direct Appeals

—Equal Protection

—Barratry

—Open Courts Provision—Texas
Constitution

—Jurisdiction—Direct Appeal
—Solicitation

—Legitimate State Goals
—Fourteenth Amendment
—Free Speech

GRANTED WRIT OF ERROR

Walker v. Blue Water Garden Apartments,
No. C-7799. (Opinion of Court of Ap-
peals not published, Rule 90, T.R.A.P.)

This case involves a county court’s dis-
missal of an appeal in forma pauperis be-

<k’\4\(:>g\/3\l\\\3_,l e €. \g

cause of alleged defects in form and sub-
stance in the affidavit of inability to pay
costs.

Blue Water Garden Apartments (Blue
Water) brought this forcible entry and
detainer action against Opal Lee Walker
in the Justice Court of Deaf Smith County.
The Justice Court rendered judgment that
Blue Water have a writ of restitution, and
that it recover rent from Ms. Walker in the
sum of $833.00 plus postjudgment interest.

Ms. Walker then sought to appeal the
judgment of dismissal to the County Court.
She filed a sworn statement, but it did not
contain the statutorily required elements of
a pauper’s affidavit. And she did not pay
into the registry of the justice court “one
rental period’s rent” as required by T.R.C.P.
T49c¢.

The County Court accordingly dismissed
the appeal for want of jurisdiction.

On further appeal to the Court of Ap-
peals, Ms. Walker contended that the re-
quirements for appeal in forma pauperis
(Rule 749¢, T.R.C.P.) unconstitutionally de-
prived her of the right to appeal.

The Court of Appeals .said: “The ques-
tion of the constitutionality of the rule is
not reached, because the judgment of dis-
missal must be affirmed for a more basic
lack of jurisdiction by the county court."

The Court of Appeals continued:
[Nlone of the declarations in her swom
statment includes what is required for a
pauper’s affidavit; consequently, the sworn
statement did not even substantially comply
with the requirement for a rule-749b pau-
per’s affidavit, thereby causing it to be fun-
damentally defective. The defect is juris-
dictional . . . and although not heretofore
raised, it is fundamental and may not be
ignored.”

The Court of Appeals concluded: “Ac-
cordingly, the judgment of dismissal is af-
firmed.”

The Supreme Court grants writ of error
with the notation: “Granted on Points 1 and
2."

POINTS OF ERROR

POINT ONE—THE COURT OF APPEALS ERRED
IN DISMISSING, UPON UNASSIGNED ERROR,
PETITIONER'S APPEAL TO THE COUNTY COURT
FROM A FORCIBLE DETAINER ACTION DUE TO
DEFECTS IN THE AFFIDAVIT OF INABILITY TO
PAY COSTS OF APPEAL, BECAUSE DEFECTS IN
FORM AND SUBSTANCE CONTAINED IN SUCH
AFFIDAVITS ARE NOT JURISDICTIONAL AND
THEREFORE DO NOT CONSTITUTE FUNDA-
MENTAL ERROR. {Germane to Assignment of Error
1. Motion for Rehearing).

POINT TWO—THE COURT OF APPEALS ERRED
IN HOLDING THAT APPELLANT'S AFFIDAVIT
OF INABILITY TQ PAY COSTS WAS NOT IN
SUBSTANTIAL COMPLIANCE WITH THE STAT-
UTE. BECAUSE THE AFFIDAVIT WAS SUFFI-
CIENT TO DEMONSTRATE HER INABILITY TO
PAY THE COSTS OF THE APPEAL OR ANY PART

¢ €
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THEREOF, OR TO GIVE SECURITY THEREFOR.
(Germane to Assignment of Error 2, Motion for
Rehearing).

—Paupers

—Appeal and Error

—Forma Pauperis

—Pleadings
" __Constitutional Law

—Defects in Form

THE TEXAS SUPREME COURT JOURNAL 127

~—Defects in Substance
—PForcible Entry and Detainer

—Affidavits of Inability to Pay Costs of
Appeal

—Jurisdictional Defects

- ~—Fundamental Error. .
—Substantial Comphance thh Statute
—Costs of Appeal

OPINIONS OF THE SUPREME COURT OF TEXAS

JOHN M. O’'QUINN vs.
STATE BAR OF TEXAS

No. C-6790

Direct Appeal from Harris County filed
September 14, 1987, (30 Tex. Sup. Ct. Jour.
609), (Submitted in oral argument March
30, 1988).

Order of the trial court denying injunc-
tive relief is affirmed and the cause is
remanded to that court for further pro-
ceedings. (Opinion by Justice Kilgarlin,
Concurring opinion by Chief Justice Phil-
lips, separate concurring by Justice Gon-
zalez, Justice Ray notes his dissent. Justice
Cook not s'tting)

For Appellant: Luther H. Soules, III,
I.aw Ofcs. of Luther H. Soulzs, III, San
Antonio Tx. Richard Haynes, Haynes &
Fullenweider, Houston, Tx. T. Gerald
Treece, D2an, South Texas College of Law,
Houston, Tx. David Berg, Berg & An-

~drophy, Houston Tx. Stanley B. Binion,

aker, Brown, Sharman & Parker, Houston,
x. James R. Leahy, Reynolds, Shannon,
Miller, Blinn, White & Cook, Houston, Tx.

For Appellee: Tom Alexander, Alexander
& McEvily, Houston, Tx. Steven M. Smott.
First Asst’ General Counsel, State Bar of
Texas, Austin, Tx. Jim Mattox, Attorney
General of Texas, Austin, Tx. Javier P.
Guajardo, Attorney General’'s Office, Aus-
tin, Tx.

This direct appeal, filed by John M.
O’Quinn against the State Bar of Texas, is
brought pursuant to Tex. Const. art. V, §
3-b, Tex. Gov't Code Ann. § 22.001(c)
(Vernon 1988), and Tex. R. App. P. 140.1

t It will be noted that in the 1988 West Publishing
Company's Texas Rules of Court there are two ap-
pellate rules denominated 140" (as there are also two
rules 15a, 43, 47, 49, 54, 84, 85, 90, 133 and 182).
The reason for this confusing situation is that the
Supreme Court initially signed an order in March,
1987 amending the rules. The Court of Criminal Ap-
peals concurred in those amendments. Then, on July
16, 1987, the Supreme Court. issued a supplemental
order, adopting many new amendments, but also
changing some amendments, all to become effective

In response to the State Bar’s disciplinary
petition against him, attorney O’Quinn re-
quested in district court a temporary and
permanent injunction against prosecution of
the action based on alleged federal and state
constitutional deficiencies in the State Bar
Act and certain disciplinary rules. The trial
court denied O’Quinn’s request for injunc-
tive relief and, in its order, expressly found
that the statute and rules complained of
were constitutional, which serves as the
basis.for conferring direct appeal jurisdic-
tion on this court. We now affirm the order
denying injunctive relief and remand to the
trial court for further proceedings.

On February 26, 1987, the State Bar
filed its disciplinary action against O’Quinn
pursuant to the State Bar Act, Tex. Rev.

‘Civ. Stat. Ann. art. 320a-1 (repealed), and

certain disciplinary rules promulgated by
this court. (Effective September 1, 1987, the
State Bar Act was codified as chapter 81 of
the Texas Government Code.) To put the
matter in context, we quote from the thus
far unproved allegations against O’Quinn in
the State Bar’s disciplinary petition:

II.

Various non-lawyers, mcludmg, but not
limited to, Robert Loving, James C. Mec-
Neilley, Joe Coddington, L oyd Donner, Ter-
ry Clark, and Gary Thomas, have at Re-
spondent’s behest recommended employment
of Respondent to various potential clients
who had not sought their or Respondent’s
advice regarding employment of an attorney.
Some of such recommendations resulted In
Respondent’s employment and some did not.
In instances where employment resulted,
Respondent paid some of these non-lawyers
sums of money for recommending and se-
curing such employments. Respondent also

January 1, 1988. Somehow, that order was never sub-
mitted to the Court of Criminal Appeals for ita
approval. Consequently, two versions appear in some
instances. All of the dual rules are applicable to civil
proceedings, and the Supreme Court version should
be followed. For example, under the Court of Criminal
Appesals version of Tex, R. App. P. 133, the Supreme
Court would still be engaged in refusing writs, no
reversssible error, a practice we discontinued on January .
1, 18
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KENNETH W. ANDERSON. JR.
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W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS

CEORCE ANN HARPOLE

RONALD ). JOHNSON

Re

SCAC meeting.
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Enclosure

cc: Honorable Nathan ‘Hecht
Honorable Stanton Pemberton

REBA BENNETT KENNEDY
PHIL STEVEN XOsSUB
CARY W. MAYTON

J. KEN NUNLEY

JUDITH L RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC |. SCHNALL *
LUTHER H. SOULES i 1
WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢

Professor Elaine Carlson

South Texas College of Law
1303 San Jacinto, Suite 224
Houston, Texas 77002

Tex. R. Civ.

Dear Elaine:

by Justice Nathan L.

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS - AT - LAW
A PROFESSIONAL CORPORATION®

TENTH FLOOR
. REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

May 8, 1989

P. 749

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315 .
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-551
CORPUS CHRIST!, TEXAS OFFICE: THE 60O BUILDINC, SUITE 1201
600 LEOPARD STREET. CORPUS CHRIST!, TEXAS 78473
(512) 883-7501 -

THER H. SOULES III

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

Enclosed herewith please find a copy of a letter sent to me
Hecht regarding proposed changes to Rule
Please be prepared to report on these matters at our next
I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.
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Mr. Luther H. Soules, III ’“
175 E. Houston, 10th Floor
San Antonio, Texas 78205-2230

FEDERAL EXPRESS

Re: Supreme Court Advisory Committee - Statute
Regarding Adoption of Rules Establishing
Guidelines for Determining Whether Civil
Case Records Should be_Sealed

Dear Luke:.

This letter will confirm the request of our client, The Dallas
Morning NewWs, to express its views to the Supreme Court Advisory
Committee régarding recently passed House Bill 1637 which provides:

"The Supreme Court shall adopt rules
establishing guidelines for the courts of this
state to use in determining -whether in the
interest of justice the records in a civil -
case, including settlements, should be sealed."

We understand that the Supreme Court Advisory Committee, at
the request of the Court, will study the matter. We understand
that you will appoint a sub-committee of the Advisory Committee.

We respectfully request the opportunity to:
1. Submit a written summary of the views of The Dallas

Morning News: to the sub-committee when it has been
appointed; and

2. Meet in person with the sub-committee for a brief
opportunity to discuss our views with the sub-committee
and to answer any questions it may have.

The Dallas Morning News has performed detailed research on the
practice of sealing court records in Dallas County. In a series
of articles on the subject, The News reported that for the period
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1920 to 1980 only 80 Dallas County cases were sealed; whereas since

1980, 202 non-child related civil cases have been sealed. Several

recent attempts by the media to obtain an authoritative decision
on the merits from the Texas Supreme Court have not succeeded.

For example, in Times Herald Printing Co. v. Jones, 730 S.W.24 648

(Tex. 1987) the Court did not reach the merits of the issue,‘.
disposing of it upon procedural grounds relating to the right of

intervention after the judgment of the trial court had become

final. In 1988 The News filed a declaratory judgment suit in

Dallas County against Bill Long, District Clerk of Dallas County.
This case was decided upon cross motions for summary judgment and

is now pending on appeals, filed by both parties, in the Dallas f‘

Court of Appeals. The case has not yet been set for submission.

Among the issues before the Dallas Court of Appeals are the '

contentions that a local Dallas district court rule, purporting to
give broad .discretion to seal records, 1is unconstitutionally

overbroad and violative of common law rules of access to public

records. %N

In view of the public importance of the question, and the more
pervasive importance of the statewide rules to be promulgated by
the Texas Supreme Court under the new statute, we believe the
importance of the guidelines to be adopted by the Supreme Court
will eclipse the significance of the case now pending before the
Dallas Court of Appeals.

In fofmulating the issues to be studied by the sub-committee
of the Supreme Court Advisory Committee, we respectfully suggest
that the following issues be examined:

1. Procedural guidelines for the trial courts in hearing
sealing motions, including:

A. Notice requirements.

B. Opportunity for non-parties to the original suit
(i.e. the public or the news media) to be heard on
the question of sealing.

C. Requirements that specific and affirmatively
articulated findings be contained upon the face of
any sealing order.
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gy
R

D. Requirements that if any portion of the record is
to be sealed that sealing be 1limited to those
specific portions of the record rather than the
entire case file. '

E. Requlrement that a sealing order set the length of
time the order is to be effective.

F. Requirement that the sealing order 1tself should not} .
be sealed. ' =

2. Substantive guidelines for the trial and appellate
courts, including:

A.. Allocation of the burden of proof in deciding a
A sealing motion.

{i) B® The standard by which sealing motions are to be
o determined. E.g., the Dallas Local Rule, challenged
by The News in its suit, purports only to require
"good cause.". "Good cause" is not defined in the
Dallas local rule. Federal Courts and other state
jurisdictions have recognized that more stringent
standards such as "most compelling reasons" or

"compelling need" are mandated by the Constitution .
or the common law.

3. Elimination of the time limit which prevents non-parties
from challenging a sealing order after the judgment of
the trial court becomes "final." A recent example of the
failure of an attempt to obtain review on the merits
because of this procedural ground is the decision in The
Express-News Corp. V. Spears, 766 S.W.2d 885 (Tex. App. -

San Antonio - March 15, 1989, orig. proceeding).

Ancther issue which may be of interest to the sub-committee
is whether the guidelines to be adopted by the Supreme Court should
give separate or special treatment for claims of confidentiality
regarding discovery. In this regard, the 1988 decision of the
Third Circuit in Littlejohn v. BIC Corp., 851 F.2d 673 contains a
discussion about the interrelationship between protective orders
pertaining to discovery and more general sealing orders and the
problems resulting from the introduction in evidence during trial
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of material previously covered by a protective order. Cf. Public
Citizen Litigation Group v. Liggett Group, Inc., 858 F.2d 755 (lst
Cir. 1988) (recognizing that protective orders governing discovery
are separate and distinct from sealing orders).

For your ready reference, we are enclosing copies of the
following:

1. House Bill 1637, requiring the Supreme Court to adopt
guidelines regarding sealing.

2. A proposed set of guidelines we submitted to the Dallas
County District Judges.

3. A copy of the judgment in the suit by The Dallas Morning

News against the District Clerk which is now the subject
of the appeal pending in the Dallas Court of Appeals.

4. The opening appellate brief of The Dallas Morning News
in the Dallas Court of Appeals.

5. A reply brief labeled "Brief for Cross-Appellee The
Dallas Morning News Company" in the Dallas Court of
Appeals. (The prayer at pages 24-27 of this brief
succinctly summarizes the relief sought in the appeal).

6. A marked copy of the decision in Publicker Industries,
Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984) recognizing
many of the procedural and substantive constitutional and
common law issues regarding attempts to limit public
access to judicial records.

7. The opinion in Express-News Corp. v. Spears, 766 S.W.2d
885, another:recent sealing case in which the majority
did not reach the merits but in which Chief Justice
Cadena, in a dissent, provides what we believe to be a
brief and well-considered recognition of the importance
of the right of public access to court records.

The materials we have enclosed are, of course, not exhaustive.
The state and federal courts in other jurisdictions continue to
hand down opinions in this area quite frequently. Because the
appellate briefs which we submitted to the Dallas Court of Appeals
are not in a format directly addressed to the broader concerns of
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the Supreme Court Advisory Committee, we feel it would be helpful
for us to write, and submit to the sub-committee, a succinct paper
outlining the constitutional and common 1law concerns to be
accommodated in the guidelines ultimately to be adopted by the
Supreme Court. ‘ C

After the sub-coﬁmittee has been appointed, we would
appreciate hearing from you as to the sub-committee's timetable and
its willingness to consider the written paper to be submitted by

us and our request for an opportunity to briefly meet with the sub-
committee. - '

Kindest regards.

Very truly yours,
. el T U
ﬂi) : ‘ John H. McElhaney

JHM:s1lh ,
Enclosures -
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Tom H. Davis, Esq.
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A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
35003 WOODWAY
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John M. 0O'Quinn,

m - i Ik
e U 28
'~ — / ,
| ‘/ /! _ {} U
_I.’
A
MAILING ADDORESS: ¥

PosT OFFICE BOox 2482
HOUSTON, TExXAS 77252

TELECOPIER (713) 9601741

FiLe No.:

Esqg.

Byrd, Davis & Eisenberg
707 W. 34th Street
Austin, TX 78765

Professor J. Hadley Edgar
Texas Tech University

O'Quinn & Associates
3200 Texas Commerce Tower
Houston, TX 77002

Tom L. Ragland, Esq.
Clark, Gorin, Bagland

School of Law & Mangrum
P. 0. Box 4030 P. 0. Box 239
Lubbock, TX 79409 Waco, TX 76703

Charles F. Herring, Esqg.
Small, Craig & Werkenthin
2500 Interfirst Tower
Austin, TX 78768

Honorable Paul Rivera
Judge, 288th District Court
Bexar County Courthouse

San Antonio, TX 78205

Charles "Lefty" Morris, Esqg. Sam D. Sparks, Esqg.
Morris, Craven & Sulak ' P. O. Drawer 1977
600 Congress Ave., Suite 2350 E1l Paso, TX 79959
Austin, TX 78701-3234

RE: Standing Subcommittee on Rules 523-591, T.R.C.P.

Dear Colleagues:

This letter follows a successful meeting of the Supreme Court
Advisory Committee last May. At the conclusion of that meeting the
Committee recommended the Subcommittee's report to delete the 90
day provision from Rule 534 T.R.C.P, and I thank you for your work
in that effort.

Subsequent to that meeting I received from our Chairman, Luke
Soules, a letter to him from Justice Nathan L. Hecht dated May 25,
1989, copy enclosed. As you will note Justice Hecht observed the
complaints raised by a local justice of the peace pointing to
inconsistencies in the requirements for service of citation and
suggesting that the justice of the peace rules were overlooked when
changes were made in the service of citation rules for District and
County Courts. The changes in the 90 day provision will of course
already address part of these inconsistencies. The other
inconsistencies that you may possibly want to address are the
, provisions for service by mail, etc., which may be appropriate for
. consideration. However, since no specific proposal or

| N
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recommendation has been forwarded to this Subcommittee, I do not
have any such recommendation to offer for your consideration.

While this matter does not appear on the preliminary agenda
for the Supreme Court Advisory Committee meeting of July 15, 1989,
I did want to make this observation in the event that our Chairman

requests some response from our Subcommittee on the advisability of

making any changes in the next rules report to the Supreme Court
from the Advisory Committee.

Therefore, I would ask that you at least be mindful of this
issue as we approach the forthcoming meeting and if you have any
comments be prepared to make same at the committee meeting, or if
you cannot attend please do not hesitate to call my office or send

me a letter so that I will be aware of any views you may have on
this topic.

Thank you for your usual support.

-

Yours sincerely,

- . .l,l',"
oo {{, _"’/\,’

o
“Anthony J Sadberry

AJS/stb
enc losure

SIS

cc: Hon. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Wallace
Repuwlic of Texas Plaza, Tenth Floor
175 East Houston Street
San Antonio, TX 78205-2230
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Mr. Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule‘9. That rule does not cover the situation,
guite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

7

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the

constitutionality of Rule 749Sc. Walker v. Blue Water Garden
Apartments, C(C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when

\\Eﬁanges in the former rules were made.

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

Sincerely, _.
4

4 |

Nathan I,. Hecht
Justice

—~
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